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Rain Hat For An All-Weather Detective 

Weather can be rugged at New York’s Idlewild In- Overseas flights based on Idlewild airport are a 
ternational Airport. Salt sea air, rain and snow cut direct reminder of Goodyear’s own international 
the efficiency of sensitive radar antennas. A way had _ operations—rubber growing in Indonesia and Latin 
to be found to protect air-traffic controllers’ best |= America, manufacturing in 24 foreign countries, dis- 
storm-safety device. tribution of products in every nation of the free world. 

Goodyear’s technical mastery of rubber gave the Working with metal as well as rubber and plastics, 
answer. An inflatable radome, stormproof, easy to Goodyear’s contributions to land and air travel are 
erect and maintain. Mounted atop the control tower, essential and diversified. Before a flight clearance 
it shields the inquisitive antennas from atmospheric is given, before the control tower gives permission 
damage. In the worst of flying weather this rubberized to land, Goodyear imagination, research and de- 
hemisphere helps to protect the safety of take-offs velopment have been at work — designing a safer 
and landings—one every two minutes, night and day. journey for tomorrow. 
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Pp 
TIRES INDUSTRIAL PRODUCTS CHEMICALS FOAM PRODUCTS FILMS FLOORING METAL PRODUCTS SHOE PROOUCTS AVIATION PRODUCTS AIRCRAFT 
=H! 
&. fs ee Pa 
v NS +3 
y / 
OctToser 1960 869 





eastern 
eescoaeneenseanateRenanesaessses 


MERTENS | MERTENS MERTENS MERTENS 

law of  Lawof Lawof Law of Law af 

Federal Federal Federal Federal Federal 
Gift & Estate Gift & Estate Gift & Estate Git & Estate Gift & Estate Gift & Estate 

HE estore) Taxation Taxation Taxation Taxation Taxation 


oe en seamen il 


“eommianmmanensnananmnaet ‘teaeeeneeesemnnscincesoneneessose™ atecsnsscncestemaee ‘“aammmonioa en 


Rea en _ ; . " Sms scoccmcssarea ane 


GENERAL GROSS GROSS TAXABLE relia PROCEDURE 
PRINCIPLES ESTATE ESTATE ESTATE TAX 
Secs 10t— 1.04 Seca. 12.01-20.27 Sema 29.01-25.59 Seen, 24.01-32 Seca. $3.01 -41,72 Sec, 42.01- 5017 


CORRELATION —- PROPERTY OWNED DEDUCTIONS PRINCIPLES 
CONSIDERATION AT DEATH pcan CREDITS DEDUCTIONS 
| RATES RATES 


3 | 5 6 


INDICES 


VALUATION INSURANCE TABLES 





It’s new... It’s authoritative... It’s filled with promise for you and your client 


MERTENS 


LAW OF FEDERAL GIFT AND ss 














Cl 

| ESTATE TAXATION N 

kL: Es 

IN SIX VOLUMES —. 

CI 

with monthly supplementation and cumulative pocket parts rn 

W 

M 

py 

This superior research tool can guide you with speed and confi- F. 
dence to sound conclusions in your gift tax and estate tax practice. 

For quality and thoroughness Mertens’ new work has no equal. F 

Ai 

For brochure and details, ‘o} sham 201: a0e-WEle), byt) [on . 











write PUBLISHER AND SOLE DISTRIBUTOR > = 


Saugerties, New York 





aes TRUSTS AND ESTATES C 


} 








OCTOBER 1960 
VoL. 99, No. 10 
FOUNDED 1904 


RUSTS 
“ Estates 


PROCEEDINGS OF PROBATE AND TRUST LAW DIVISIONS 





srihiognannnonecceencnnont 
SSeS 





Comernete Ge Rie Wreeee «205s... Bertel M. Sparks 878 
From Community to Common Law State _..................... Robert A. Leflar 882 
Estate Administration in England R. J. F. Burrows 888 
Pension and Profit Sharing Trusts* _........-..-0-.0..... William J. Nolan, Jr. 892 


Review of Federal and State Legislation 
Executive Compensation—Corporate Considerations . H. W. Trimble, Jr. 894 


Accountability of Trustees of Charitable Trusts* ............. Ralph K. Ball 900 
Proposal for Study 


Domicile, Citisendhitp and Titus ..................................-...-....... . John Mills 902 


Estate and Tax Planning* 
Perpetuating Family Business Through Planning .. John R. Golden 906 


Effects of State Lines on Estate Planning ........ William P. Cantwell 922 
Fees and Commissions in Probate Proceedings* ___......... Alice M. Bright 940 
Survey of Bases of Attorneys’ Compensation 
Significant Trust and Probate Decisions* __...................... Paul E. Iverson 952 


Simplification of Security Transfers by Fiduciaries* ... D. Partridge, III 959 


Progress of Uniform Legislation 


State Legislation Affecting Trusts and Estates* _____.. P. Philip Lacovara 960 
Probate and Estate Administration* -..... AEE Nee Charles A. Woods, Jr. 961 
Progress of Study on Small Estates Legislation 
Trust and Probate Literature* ___................222....2-......-- Richard D. Jones 962 
*Denotes report of Committee so titled; italicized title, where given, indicates subject of this year’s study. 
ARTICLES 
I csi sisablinlanhsaleupiiieiiaiiAkeobeane Robert N. Hilkert 984 
Tex Metacton and Mevisiem ..........................................--.. J. S. Seidman 996 
PROFESSIONAL INVESTORS DIGEST 
The Themmestic GR Tetaitry ............................-...-.,-..----... Dillard Spriggs 966 
Sidelights on Institutional Investment .....................-.........----------0e------00- .. 970 
Sa II-III <i in csc cangennomtetbnianhibidetaninnsnenoninnin 975 
Investment Company Notes and Index ................ Henry Ansbacher Long 976 


DEPARTMENTS** 
Federal Tax Notes ...... S. J. Foosaner 1000 


CURRENT EVENTS 
ABA Trust Division Annual Meeting 871 


Highlights of American Bankers Meet 872 Pension Digest -.......... Hilary L. Seal 987 
PUTIN on od scence oaths Kc i cetanwenbuscon 873 Trust Operations .. George C. Barclay 981 
Program for Western Trust Conference 983 Trust Personnel Changes -.................. 989 
CLU’s Elect Woman President .......... 988 On the Publicity Front ........................ 995 
Accountants Elect Pilie ........................ 992 Willis of the Month .............................. 997 
NALU Dedicates New Home .............. 993 Literature Notes ................ RP eee: 998 
Estate Planning Council Activities ... 994 Court Decisions -.................................. 1002 


**Because of the Bar Proceedings the following features are omitted this month: Estate Side of Life 
Insurance, Corporate Finance Analyses, On the Energy Front, Economic Tides Beneath the Market. 





CHRISTIAN C. LUHNOW....Editor & Publisher | Cover Picture . . . The national Capitol 


P. PHILIP LACOVARA............ Managing Editor | looms above Pennsylvania Avenue in Wash- 
THOMAS L. FREDERICK...... Investment Editor | ington, D.C., where the 83rd annual meet- 
WILLIAM M. BRADNER.......... Associate Editor | ing of the American Bar Association was 
M. M. Isepno...................... Business Manager | held August 29 - September 2. The pro- 
Bs AA I inns Editorial Secretary | ceedings of the Association’s Probate and 
F. M. JOHNSON.............. Circulation Manager | Tryst Law Divisions are reported in this 


issue. The Capitol was begun in 1793, par- 
tially destroyed by fire in the War of 1812, 
and completed in 1827. This summer the 
285 foot dome has been reinforced and the 
East Front extended with additional col- 
umns. The work is expected to be finished 
in time for the January inaugural of the next 
President. There are a number of well 
known Law Schools in Washington, includ- 
ing Georgetown where the University was 
founded in the same year as our government 
— 1789. 


Member of the 
Audit Bureau of Circulations 


@ 


Published monthly and copyright 1960 by 
FIDUCIARY PUBLISHERS, INC., 50 East 42nd 
St., New York 17, MUrray Hill 7-0310 
Advertising Representative: Grant Webb & 
Co., New York, Los Angeles, San Fran- 
cisco, Chicago, Detroit. 

Subscription: U.S. and Canada $5.00 a year; 
Foreign $6.00; Single Copies $1.00 


TRUSTS AND ESTATES is not to be considered as 
endorsing the views advocated in signed articles. 





Photo by Washington Convention and 
Visitors’ Bureau 





as Ebi see 
k, N. Y., and Paterson, N. J. 





SIOb ES 





Second class postage 


OcToBerR 1960 





| Trust Division Elects Duncan— 


Hears Plea for Uniform Laws 


At last month’s annual meeting of the 
American Bankers Association Trust 
Division in New York, Robert R. Dun- 
can, chairman of the board of Harvard 
Trust Co., Cambridge, moved up to the 
presidency while Thomas H. Beacom, 
senior vice president of The First Na- 
tional Bank of Chicago, advanced to vice 
president. LeRoy B. Staver, vice presi- 
dent and executive trust officer of United 
States National Bank, Portland, Ore.., 
was elected chairman of the Executive 
Committee, thus being scheduled for the 
presidency two years hence. 

Five men were named to the Execu- 
tive Committee for three-year terms: 
Robert D. Ferguson, vice president, 
Pittsburgh National Bank; Robert C. 
Guthrie, vice president and trust officer, 
First National Bank of Topeka; J. R. 
Johnson, vice president and senior trust 
officer, Bank of America N.T. & S.A., 
San Francisco; Earl G. Schwalm, presi- 
dent, Lincoln National Bank and Trust 
Co., Fort Wayne; and Henry Toland, 
vice president and trust officer, Ex- 
change National Bank, Tampa. 


In welcoming the delegates at the an- 
nual Trust Division meeting as chairman 
of the New York State Bankers Associa- 
tion Trust Division, Robert M. Lovell 
reviewed local trust developments in the 
decade since the A.B.A. last met in New 
York. Cited by Mr. Lovell, who is senior 
vice president of The Hanover Bank, 
were the adoption of the common law 
rules relating to perpetuities and ac- 
cumulations; liberalization of the defini- 
tion of legal investments; increase of 
statutory commissions; creation of the 
Bank Fiduciary Fund as a statewide 
common trust fund for smaller banks 
(Continued on page 986) 








New and outgoing officers of American 
Bankers Association Trust Division, from 
the left: vice president Thomas H. Beacom, 
senior vice president, First National Bank 
of Chicago; president Robert R. Duncan, 
chairman of the board, Harvard Trust Co.. 
Cambridge, and retiring president Charles 
W. Hamilton, senior vice president and 
trust officer, National Bank of Commerce. 
| Houston. 
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Trust Division Elects Duncan— 


Hears Plea for Uniform Laws 


At last month’s annual meeting of the 
American Bankers Association Trust 
Division in New York, Robert R. Dun- 
can, chairman of the board of Harvard 
Trust Co., Cambridge, moved up to the 
presidency while Thomas H. Beacom, 
senior vice president of The First Na- 
tional Bank of Chicago, advanced to vice 
president. LeRoy B. Staver, vice presi- 
dent and executive trust officer of United 
States National Bank, Portland, Ore.., 
was elected chairman of the Executive 
Committee, thus being scheduled for the 
presidency two years hence. 

Five men were named to the Execu- 
tive Committee for three-year terms: 
Robert D. Ferguson, vice president, 
Pittsburgh National Bank; Robert C. 
Guthrie, vice president and trust officer, 
First National Bank of Topeka; J. R. 
Johnson, vice president and senior trust 
officer, Bank of America N.T. & S.A., 
San Francisco; Earl G. Schwalm, presi- 
dent, Lincoln National Bank and Trust 
Co., Fort Wayne; and Henry Toland, 
vice president and trust officer, Ex- 
change National Bank, Tampa. 


In welcoming the delegates at the an- 
nual Trust Division meeting as chairman 
of the New York State Bankers Associa- 
tion Trust Division, Robert M. Lovell 
reviewed local trust developments in the 
decade since the A.B.A. last met in New 
York. Cited by Mr. Lovell, who is senior 
vice president of The Hanover Bank, 
were the adoption of the common law 
rules relating to perpetuities and ac- 
cumulations; liberalization of the defini- 
tion of legal investments; increase of 
statutory commissions; creation of the 
Bank Fiduciary Fund as a statewide 
common trust fund for smaller banks 


(Continued on page 986) 
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Officers of American Bankers Association pictured during 86th Annual Convention are, 

from the left: executive manager Merle E. Seleeman; vice president Sam M. Fleming, 

president of Third National Bank in Nashville; president Carl A. Bimson, president of 

Valley National Bank, Phoenix; treasurer I. F. Betts, president, American National Bank 

of Beaumont; and retiring president John W. Remington, president of Lincoln Rochester 
Trust Co. 
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Bimson Heads 
American Bankers 


President of the American Bankers 
Association for the coming year is Carl 
A. Bimson, elected at the 86th annual 
meeting held in New York in mid-Sep- 
tember. Mr. Bimson, who is president of 
Valley National Bank, Phoenix, succeeds 
John W. Remington, president of Lin- 
coln Rochester (N.Y.) Trust Co. 

Placed in line for the top spot next 
year by election to the vice presidency 
is Sam M. Fleming, president of Third 
National Bank of Nashville. 

Places and dates for the next two an- 
nual conventions were announced by Mr. 
Bimson at the close of the meeting. The 
1961 session will be held at San Fran- 
cisco, October 15-18, and in 1962 at 
Atlantic City, September 23-26. 

Mr. Bimson attended Colorado A. & 
M. College (now Colorado State Univer- 
sity) and after leaving college, was em- 
ployed by the Mountain States Tele- 
phone & Telegraph Co. in Denver. He 
entered banking in 1933 with Valley Na- 
tional. Mr. Bimson is a past president of 
the Arizona Bankers Association and 
the Phoenix Clearing House Association, 
and former vice president of the Finan- 
cial Public Relations Association. 

Mr. Fleming began his banking career 
in 1928 with the New York Trust Co., 
moving to the Third National in 1931. 
He was president of the National Bank 
Division of the A.B.A. in 1956-57, and 
served a three-year term as director of 
the Nashville Branch of the Federal Re- 
serve Bank of Atlanta. 

In accepting his new duties, Mr. Bim- 
son cited the challenge which change is 
forcing upon bankers to provide new 
facilities and services. These new func- 
tions, in turn, call for more thorough 
training and broad viewpoints on the 
part of executive management. Over the 
coming ten years, it is estimated, re- 
placement of over half of today’s 110,- 
000 bank officers will occur and many 
institutions will have to go outside of 
their own staffs to recruit needed man- 
power. Mr. Bimson also urged coordina- 
tion with the specialized committees and 
staffs of the ABA to help in solving 
operating problems. 

Outgoing President Remington report- 
ed the year just concluded as one of con- 
tinuing association progress in behalf of 
member banks through legislative recom- 
mendation or opposition, as well as in 
educational effort. Service to banking 
customers is due to swell in volume and 
variety and commercial banks must keep 
alert to growing opportunities. 


(Continued on page 969) 
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RECORD ATTENDANCE MARKED THE 83rd AN- 
NUAL meeting of the American Bar Associa- 
tion in Washington. Added to the nearly 
6,000 American lawyers were close to 900 
barristers, solicitors and judges from 
England and the commonwealth countries. At 
the Probate and Trust Law Divisions' ses- 
sions (reported in this issue) highlights 
of the program were papers on the true 
nature of contracts to make wills, estate 
planning suggestions to solve the problems 
raised by difference between community 
and common law property states, compari- 
sons between American and British practices 
in the probate field, and corporate con- 
siderations in setting executive compensa- 
tion. 


SOCIAL SECURITY CHANGES RECENTLY ENACTED 
are Singularly modest for an election 
year, Says pension columnist Hilary Seal 
(p.- 987). The most important change, from 
a social viewpoint, is the elimination of 
the age 50 requirement for disability pen- 
Sion. From a practical standpoint the most 
Significant revision is the substitution 
of a new formula for the former ceiling 
of $1,200 on the amount of earnings while 
drawing benefits. 


WILLS ARE A MATTER OF PUBLIC RECORD, yet 
Some banks and attorneys are failing to 
protect the real interests of the testa- 
tor's family in withholding germane infor- 
mation about them from legitimate parties- 
at-interest, including the Press as well 
as principal beneficiaries and the family. 
A will is such a definite and vital summa- 
tion of a man's life that it is often sub- 
ject to misinterpretation, as was the case 
in the will of John Kelly of Philadelphia 
(see Aug. T&E, p. 711), who did write his 
own will, but had it reviewed — and where 
necessary reworded — by his attorney. 
Sometimes, too, it would appear that de- 
Serving beneficiaries have been neglected 
or even snubbed, when in reality they have 
already been provided for. There is cer- 
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tain background, in some cases essential 
to understanding and justice, that an ex- 
perienced executor's judgment would tell 
him should be interpolated. The interested 
party, Press or personal, can readily get 
a copy of the will or see it at the Pro- 
bate Court, so there is little sense in 
obstructionist tactics which only irritate 
legitimate enquirers. The executor should 
explain this to recalcitrant or secretive 
members of the decedent's family so they 
may realize the importance of the execu- 
tor's exercise of professional discretion. 


COMMUNICATION HAS GONE FULL CIRCLE back 
to ‘sign’ language. Recent developments in 
data and message transmission have been so 
amazing as to portend an even more exten- 
Sive revolution in this field. Following 
facsimile ‘correspondence’ and the exten- 
Sion of dial telephone service came an- 
nouncement of a vast construction program 
to create a coaSt-to-coast microwave net- 
work to handle "practically every known 
form of electronic communication," the 
building of the Comlognet data system for 
the Air Force, and tie-in of more cities 
to the direct-dialing Telex......Now a 
number of banks and corporations in New 
York have in operation their own L.L. ex- 
changes through which one may dial locally 
or long-distance directly to an individ- 
ual. And next month the U.S. Post Office 
Department will start experimental opera- 
tion of a facsimile mail system by which 
letters will be automatically opened, 
electronically scanned and transmitted to 
destination cities in less than a second. 
This will raise many issues, including the 
role of government, unions and private 
business. 


SOME $3.4 BILLION NON-GOVERNMENTAL HOLD- 
INGS of four issues of U.S. Treasury 2%% 
bonds due to mature between June 15, 1967 
and December 15, 1969 were tendered for 
advance refunding last month in response 
to Treasury invitation. Exchangeable for 
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3%% bonds maturing in 1980, 1990 and 1998, 
the holders will not alone benefit from 
higher yield from the effective exchange 
date of October 3 to maturity but they 
will have the benefit of an unaltered cost 
basis; that is, the book value of the old 
2%s will rule for the new issue. Of sSpe- 
cial interest to holders of the old 2%% 
bonds, all of which offered the option of 
redemption at par and accrued interest 
prior to maturity when the proceeds were 
used in payment of federal estate taxes if 
owned by the decedent at time of death, is 
that the new 3%% bonds will likewise en- 
joy the same privilege. 


YOUR HOME IS NOT PRIVATE but subject to 
search, without sShow-cause or search war- 
rant, according to a decision of the 
Supreme Court of Ohio and the U.S. Supreme 
Court. Government employees (in this case 
‘inspectors’ of the Dayton Health depart- 
ment) are held to be within their rights 
in demanding entry to a private home, 
without warrant, and the owner subject to 
fine or imprisonment for refusal. Citizens 





thus seem not to have the protection guar. 
anteed by Federal and State Constitutions 
"to be secure in their persons, houses, 
papers and effects..." The State Court 
said that the "“inviolability of the home-/™ 
owner's 'castle' is subordinate to the 
general health and safety of the commun- 
ity." But imagine the extensions and 
abuses to which this could literally '‘opeg 
the door' of any home. A clever burglary 
— or even kidnapping — ring could find use 
for such information and access. 
PERFORMANCE OF COMMON TRUST FUNDS, over 
the past ten years, compares favorably 
with other media and averages, particular- 
ly in consideration of the role of con- 
servative investment policy in a rising 
market. It should test out better under | 
the stress of a more reluctant market. But ™ 
it also implies a challenge to fiduciary 
ingenuity in using their superior facili- 
ties, contacts and experience to over-earn 
the fees of professional management. Na- Unit 
tion-wide results as to both principal and ,, the 
income were published for the first time ond 
in the September issue of 'T&kE' (p. 826). ence 
of tl 
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Scene on Washington Monument gr 


ounds August 29 as Sir Reginald Manningham-Buller, Attorney General of England, addresses 


Convocation of American Bar Association. 


Proceedings of American Bar Association 


PROBATE and TRUST LAW DIVISIONS 


N SPITE OF CONFLICTING CEREMONIES 

— convocation of the British and 
American delegates, and admissions to 
the Bar of the Supreme Court of the 
United States — the two-day session of 
the Section of Real Property, Probate 
and Trust Law attracted large audi- 
ences during the 83rd annual meeting 
of the American Bar Association at the 
Sheraton-Park Hotel in Washington, 
D. C. on August 29-30. Reciprocating 
the visit of American lawyers to the 
1957 convention in London, some 870 
judges, barristers and solicitors from 
England and the commonwealth coun- 
tries attended the A.B.A. 
swelling the record registration of U. S. 
lawyers and judges of 5,827. 

Because of the presence of the British 
delegates, the Section’s program was 
sprinkled with talks by brethren from 
across the sea. The Monday morning 
session was devoted to topics of pri- 
mary interest to the Real Property Di- 
vision of the Section. Following brief 
oral reports on Committee activities. 
there were addresses by A. Edmund 
Peterson of Chicago on “Use of Private 
Land Restrictions in Planned Urban 


conclave, 


Development;” by R. E. Megarry. Q. C. 
of London on “Removal and Modifica- 
tion of Private Restrictions on Use of 
Land in England;” and by W. Barton 
Leach of Harvard Law School on “Per- 
petuities: 


Rails.” 


Let’s Get the Rule on the 





CaRL F. SCHIPPER, JR. 


DANIEL M. SCHUYLER 
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At the Tuesday morning meeting, 
again following committee report high- 
lights, Bertel M. Sparks of New York 
University Law School delivered an 
outstanding paper on “Evidentiary 
Problems Relating to Contracts to Make 
Wills.” Another representative of the 
English Bar, R. J. F. Burrows of Lon- 
don, then showed “How a Decedent’s 
Estate is Administered in England.” A 
comprehensive analysis of the “Prob- 
lems of Former Citizens of a Commun- 





a 
A. B. WOLFE 


ROBERT H. FRAZIER 


ity Property State Moving to a Common 
Law State,” presented by Robert A. 
Leflar of University of Arkansas Law 
School, closed this session. 

In the afternoon, the Committee on 
Estate and Tax Planning offered syn- 
opses of the two major projects under- 
taken during the past year by two sub- 
Subchairman John R. 
Golden of Chicago gave a detailed re- 
view of methods of “Perpetuating a 
Family Business through Estate Plan- 
ning,” and subchairman William P. 
Cantwell of Denver commented on the 
“Effects of State Lines on Estate Plan- 
ning.” The third speaker from London 
— all three spiced their remarks with 
welcome humor — was John Mills who 
considered the question of “Domicile, 
Citizenship and Situs in Administration 
and Taxation of English and American 
Estates.” The final item on the program 
was a dynamic cataloguing of “Means 


committees. 





of Executive Compensation 
rate Considerations” by 


Trimble, Jr. of New York. 


Corpo- 


Henry W. 


The officers for the coming year were 
chosen at the closing session, as follows: 


Chairman: Carl F. Schipper. Jr., 
Boston. 
Vice Chairman: Robert H. Frazier, 


Greensboro, N. C. 

Secretary: William R. Dillon,* Chi- 
cago. 

Assistant Secretaries: P. Philip Laco- 
vara” of New York, and Charles F. 
Grimes of Chicago. 


Vice Chairmen-Divisional Directors: 
Real Property: Albert B. Wolfe,* 
Boston. 
Probate: Edward B. Winn,* Dallas. 
Trust: Harrison F. Durand,* New 


York. 


Delegate to ‘House of Delegates: 
Daniel M. Schuyler, Chicago (retiring 
Chairman). 

Members of Council (to 1964): Alan 
N. Polasky, Ann Arbor, Mich.. and G. 
Van Velsor Wolf, Baltimore. 


*Re-elected. 


The proceedings of the Probate and 
Trust Law Divisions, including commit- 
tee reports, are published herein begin- 
ning at page 878. It should be noted 
that nothing contained therein is to be 
construed as the action of the American 


(Continued on page 993) 
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Every man has the power to look into the future 


But too few do. Even though a look into the future, 
today, can mean financial security tomorrow. Some of 
us procrastinate until the ‘‘future” is already here... 
simply because we do not know where or how to start. 
This iswhy Connecticut General now offers you a specia! 
service. It is called “Asset Analysis’’...a process by 
which a specially trained Connecticut General man helps; 
you review your present assets and decide what the 
should be and could be at a future date 

(1) He provides you with an objective analysis of ever 
thing you own. (2) He shows you how your prese’ 
assets can work to bring you toward your goal. (3) F 
works out with you a practical timetable for achieving 


nt | Health | Group Insurance | Pension Pl 


(4) He conducts 
changes ig 


You 


Tomorrow is more than a shortcut away 


To a small boy late for dinner, lack of planning may 
not be too serious. His goal is only a familiar shortcut 
away. But mature goals require careful planning to 
insure that objectives come through... right on schedule 
‘Through “Asset Analysis” a Connecticut General man 
n help you see what any responsible man needs to 
w today. First, where you stand. Second, where 

e going. Here’s how he can help you 
provides you with an objective analysis of every- 
pu own. (2) He shows you how your present 
in work to bring you toward your future goal. 
orks out a practical timetable for achieving it 


‘ident | Health | Group Insurance | Pension Plans 


(4) He conducts periodic reviews to make certain that 
changes in assets or objectives are taken into account 
(For example, predicted factors that cause unnecessary 
estate shrinkage can be clearly pointed up for consid- 
eration by an attorney.) 

Insurance? The Connecticut General man recommends 
it only when it’s obviously needed. With your own 
“Asset Analysis” you'll know exactly where you stand 
— and where you're going 

See a Connecticut General man soon. You'll never regret 
the time he spends with you. Connecticut General Life 
Insurance Company, Hartford 


CONNECTICUT GENERAL @@—s 


Look for these messages appearing in Time, 
Sports Illustrated, Harper’s and Atlantic. 
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The future is in your hands! 


A Connecticut General ‘Asset Analysis” goes far be- 
yond insurance to help you build toward the future you 
want. Here’s how 


» “Asset Analysis” is the process by which a specially 
trained Connecticut General man helps you review your 
present assets and decide what they should be and 
could be at a future date 

(1) He provides you with an objective analysis of every- 
thing you own. (2) He shows you how your present 
assets can work to bring you toward your goal. (3) He 
works out with you a practical timetable for achieving 
it. (4) He conducts periodic reviews to make certain that 
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How to vea for you love 
changes in asset Li “ p take 
anges assets or objectives are taken into account A Connecticut General “Asset Analysis’ goes far your assets or objectives are taken into account 
Your “Asset Analysis” will list each asset and analyze beyond insurance to help you keep your business 1 


it separately. Predictable factors that cause unnecessary 
estate shrinkage can be clearly pointed up for consid- 
eration by an attorney 

Insurance? The Connecticut General man recommends 
it only when it’s obviously needed. With your own 
“Asset Analysis,” you'll know where you stand—and 1) The Connecticut General ma 
where you're going 


5 to protect what you own today wh sildin 
See a Connecticut General man soon. The time you you how to protect what you own today while building 
spend may be invaluable to your future. Connecticut toward tomorrow. (3) He works out with you a practical 

timetable for your own retirement. (4) He ¢ t 


General Life Insurance Company, Hartford 
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the family. Here’s how 


“Asset Analysis” is the process by which a C.G 
man helps you build your present 
want them to be by the time you 
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We’re telling your clients 





The ads you see here are introducing your clients to the important 
“Asset Analysis” service of a Connecticut General man. 
They tell of the need for a carefully planned future ...and point out 
how the CG man can play a key role in solving this need. 
The CG man may come to you, the attorney, through one of your 
existing clients. Or you may meet him in your dealings with a 
new Client. In either case, he may surprise you. 
The first thing you notice is how much he knows about the man he 
wants you to counsel. There before you will be your client’s 
whole financial structure, along with his hopes and ambitions. All the 
facts are professionally prepared and presented in a thorough set of 
notes. When the CG man offers suggestions, he backs them up with sound 
reasoning. And the CG man’s knowledge of the client’s situation 
makes him a well-informed ally in solving the client’s planning problems. 
You see, the CG man is in the insurance business to serve, 
not just to sell. He’s been well-trained to do his job. But most important 
to you, his work with a client saves you time. The first thing 
you know, you may be using this man more and more, sending him to 
other clients you know he can help. 


CONNECTICUT GENERAL 


Life Insurance Company, Hartford 
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Evidentiary Problems Relating to 


Contracts To Make Wills 


HE MOST IMPORTANT THING I HAVE 
‘te say about a contract to make a 
will is that it is a contract. The fact that 
it concerns the making of a will does not 
change its nature as a contract. Neither 
does the presence of a contract change 
the nature of a will as a will. The two 
are entirely separate and distinct con- 
cepts. In this paper we are considering 
the contract. More particularly, we are 
considering a few special evidentiary 
problems concerning the contract. 


At the outset it should be emphasized 
that with the exception of a few of these 
special problems there is nothing to dis- 
tinguish the contract to make a will from 
a contract to pay a debt, build a house, 
sell an automobile, or to do any one of 
hundreds of other things concerning 
which people enter into contracts. All 
are governed by the same contract law. 
The question of contract or no contract 
is not a subject for litigation in the pro- 
bate court. 


Reduced to its simplest terms a con- 
tract to make a will is a contract for the 
passage of property at death. If the con- 
tract is breached, the proper remedy lies 
in contract. In order to establish the 
contract it will be necessary to show an 
offer, an acceptance, consideration, and 
all the other elements essential to the es- 
tablishment of a valid contract. There 
must be a sufficient certainty of terms to 
identify the subject matter. Was the 
thing to be transferred a specific asset, a 
sum of money, an entire estate, a frac- 
tional part of an estate, or something 
else?-'Fhe same problems of proof, Stat- 
ute of Frauds,) and other matters will be 
encountered. Since actions on contracts 
to make wills are usually brought after 
the death of the promisor, the barrier of 
the dead man statutes will have to be 

1In this connection it should be noted that some 
states have added to their Statute of Frauds a spe- 
cial provision pertaining to contracts to make wills. 
In such states a writing might be required even 
though the contract is concerned entirely with per- 
sonal property and the consideration for the pro- 
mise has been fully rendered. E.g.: Cal. Civ. Code, 
Sec. 1624 (1954); Me. Rev. Stat., c. 119, Sec. 1 
(1954); Mass. Gen. Laws Ann., c. 259, Sec. 5 (1959); 


N. Y. Pers. Prop. Law, Sec. 31; Ohio Rev. Code 
Ann., Sec. 2107.04 (1954). 
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overcome. However, it should be kept in 
mind that this is the same barrier en- 
countered in any other action concern- 
ing a transaction with a deceased party 
and the fact that it happens to be a con- 
tract to make a will does not present any 
special peculiarities. 

But there is at least one problem that 
is more or less peculiar to this particu- 
lar contract. In addition to all the usual 
problems involved in contract litigation, 
there has been added the requirement 
that a contract to make a will must be 
proved by “clear and convincing evi- 
dence.”? Application of this rule has not 
always achieved harmonious results. On 
the one hand cases can be found where 
the rule’s operation appears to have frus- 
trated the honest intentions of reason- 
able parties. On the other hand courts 
paying little more than lip service to the 
rule have probably enforced many con- 
tracts which were never made. 


Contracts Based on Services 


The two really troublesome problems 
with which we are concerned are oral 
contracts to make wills in return for 
services and oral contracts made in con- 
nection with joint and mutual wills. It 
is in these areas that the desirability, as 
well as the occasional unjust effects, of 
the clear and convincing rule can be best 
demonstrated. Any time a decedent has 
received substantial non-professional ser- 
vices from a friend or relative or any 
time he has executed a joint or mutual 
will, there arises a suspicion that a con- 
tract to make a will might have been en- 
tered into. At the same time there is 
rarely ever any clear evidence of such 
a contract. 


It is not uncommon to find an aged 


2The rule in some form is almost universally ac- 
cepted. For illustrations of its application see Mou- 
mal v. Walsh, 9 Alaska 656, 662 (1940) (‘“‘clear, sat- 
isfactory and convincing’); Carter v. Walker, 200 
Ark. 465, 471, 139 S.W. 2d 238, 235 (1940); Rolls v. 
Allen, 204 Cal. 604, 608, 269 Pac. 450, 452 (1928) 
(‘“‘most indisputable’); Klussman v. Wessling, 238 
Ill. 568, 572, 87 N.E. 544, 546 (1909) (“‘clearest and 
most convincing’’); In re Estate of LeBorius, 224 
Minn. 203, 214, 28 N.W. 2d 157, 163 (1947) (“‘clear, 
positive, and convincing”’) ; Stafford v. Reed, 363 Pa. 
405, 410, 70 A. 2d 345, 348 (1950) (‘“‘clear, precise, 
and indubitable’’). 


or disabled person receiving consider- 
able support, care, and maintenance 
from some younger friend or relative. 
When the older person dies intestate, 
and goes on to his reward, all the next 
of kin are likely to show up in probate 
court looking for theirs. At this point the 
good Samaritan who has been render- 
ing the services is likely to get the idea 
that he is being unfairly treated. He 
might consult a lawyer, who might ask 
such questions as: “Did your uncle ever 
display any gratitude for what you did 
for him?” “Did he ever say anything 
about repaying you or providing for you 
in any way?” “Did he ever say anything 
about how he was going to dispose of 
his property at death?” “Did he lead 
you to believe you were going to be re- 
membered in his will?” 

Enough well chosen questions along 
this line can be asked to reveal that the 
good Samaritan did expect to be provid- 
ed for in the will. From that point it is 
easy for him to take the next step and 
honestly believe that he had a genuine 
contract that he would be provided for. 
The fact that he might not have thought 
about a contract prior to his consulting 
the lawyer does not detract from his 
honest belief in the genuineness of the 
contract after he thinks about it. Other 
friends and relatives who are not next of 
kin will begin to show up with some in- 
teresting stories. They will remember 
having heard the decedent say, “John 
will be well taken care of for what he 
has done for me.” “I intend to provide 
for John in my will.” “I am fixing things 
so John will be taken care of.” “I pro- 
mised John he will be well paid for all 
the trouble I have been to him.” “John 
and I have an understanding.” “I am 
leaving everything to John.” 

All these words and actions point to- 
ward the conclusion that John should 
have been rewarded. They even suggest 
that the decedent intended to reward 
him. But they do not prove that there 
was a contract for a reward.° It is quite 

3Sneed’s Ex’r v. Smith, 255 Ky. 132, 72 S.W. 2d 


1028 (1934) (emphasizing the tendency of some 
courts to find a contract where none really existed): 
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possible that the good Samaritan per- 
formed the services because he was a 
good Samaritan. He might have hoped 
that he would be remembered in the de- 
cedent’s will. The decedent’s declarations 
might have been generous expressions 
of gratitude. They might even indicate 
that he intended to make a will. But they 
should not be used to prove that there 
was a contract to make a will. It is be- 
lieved that strict adherence to the “clear 
and convincing” rule is the best way of 
arriving at the truth in these cases. Ap- 
plication of that rule might deprive an 
occasional promisee of his rightful 
bounty, but lack of such a rule would 
result in the enforcement of many con- 
tracts that were never made. 


Joint and Mutual Wills 


The problems created by the service 
contracts are insignificant as com- 
pared with the problems created by 
those awful things known as joint and 
mutual wills. Strictly speaking there is 
no such thing as a joint will. By their 
very nature wills have separate, not 
joint, effect. The term “joint will” is 
used to describe the separate wills of 
two persons written on the same piece 
of paper and executed by each of them. 
It is one document written in joint lan- 
guage but it is necessarily separate in 
operation. When the first maker dies, the 
document is offered for probate as his 
will. Upon the death of the survivor the 
same document may be offered for pro- 
bate as the survivor’s will. 

Mutual wills are far more common 
than joint wills. They are the separate 
wills of two persons. They are executed 
as separate documents but their provis- 
ions are such that they reveal on their 
face that they were executed in conjunc- 
tion with each other. They are usually 
executed by husbands and wives and are 
usually reciprocal in nature. The hus- 
band gives his entire estate to his wife 
provided she survives him and _ then 
makes an alternative disposition to his 
nephew Henry in the event the wife fails 
to survive. The wife makes the husband 
beneficiary of her will and then makes 
further provision for Henry in case the 
husband predeceases the wife. The wills 
are usually in almost identical language, 
are drafted by the same lawyer, and are 
executed on the same day, and employ 
the same group of attesters. In spite of 
all these similarities between the two 
wills there is absolutely nothing unique 
or peculiar about mutual wills. The word 
“mutual” is nothing more than a term 





Sunday v. Leverse, 318 Mich. 240, 28 N.W. 2d 89 
(1947); Stichler Estate, 359 Pa. 262, 59 A. 2d 51 
(1948); Allen v. Dillard, 15 Wash. 2d 35, 129 P. 2d 
813 (1942). 
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used to describe the reciprocal or simi- 
lar dispositions made in the two wills. 
But each will is a unit in itself and must 
stand on its own feet. 

The extent of the misconception and 
misunderstanding within the profession 
concerning joint and mutual wills is ap- 
palling. There seems to be a rather wide- 
spread feeling that there is something 
unique or even magical about them. The 
books are replete with statements that 
joint and mutual wills are irrevocable. 
An even more common statement is that 
joint and mutual wills are revocable so 
long as both parties are alive but that 
when one party dies the other cannot 
thereafter revoke. These two statements 
are equally fallacious and without foun- 
dation. 

There is no special law of joint and 
mutual wills. There is a law of wills and 
a will that can be described as a joint or 
mutual will must comply with that law 
if it is to be effective. By its very nature 
a will is a unilateral, one-party docu- 
ment, and that fact is not altered by the 
fortuitous event that it happens to be so 
related to another will that the two can 
be referred to by the unfortunate terms 
joint or mutual. They remain wills and 
the fact that they are wills means that 
they are revocable. Where a husband 
and wife have executed joint or mutual 


wills and the wife has accepted the bene- 
fits under her husband’s will, there is 
nothing whatever to keep the wife from 
revoking her own will the following 
day.* 


Law of Contracts or Wills? 


The fact that a will is one of two joint 
or mutual wills does not impose upon its 
maker any obligation of any kind not to 
revoke. If any obligation exists, that ob- 
ligation rests, not upon the joint or mu- 
tual wills, but upon a contract. And in 
order for it to have any legal effect the 
contract must be proved by clear and 
convincing evidence. But even if it is so 
proved, it cannot affect the power to re- 
voke the will. The obligation is a con- 
tractual one and its terms are to be 
found from the terms of the contract, 
not from the terms of the wills. 


If a husband and wife actually enter 
into a contract whereby each of them 
agrees to make the other the beneficiary 
of his or her will provided such other 
survives and to make their nephew Hen- 
ry the beneficiary if such other does not 
survive, a contractual obligation has 
been entered into. In such a situation 


4See Lynch v. Lichtenhaler, 85 Cal. App. 2d 437, 
193 P. 2d 77 (1948); Elmer v. Elmer, 271 Mich. 517, 
260 N.W. 759 (1935); Paull v. Earlywine, 195 Okl. 
486, 159 P. 2d 556 (1945). 
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Volume 7 of the set is largely devoted 
to a fine collection of forms of wills and 
trusts, including hundreds of will clauses 
and alternative provisions for every con- 
ceivable situation. The forms are annotated 
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tions. 
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either party may still revoke his will 
without the consent of the other but 
neither of them may unilaterally rescind 
his contract. If one party undertakes to 
rescind, even while the other is living, 
the attempted rescission will be ineffec- 
tive and the contract may still be en- 


forced.5 


Although a unilateral rescission of the 
contract is impossible, the two parties 
may get together and agree to rescind. 
But as soon as one party dies with the 
contract still in effect, rescission by the 
survivor becomes impossible. It is im- 
possible, not because it concerns a will 
and not because it concerns mutual wills, 
but because it is a simple contract which, 
like all other contracts, cannot be re- 
scinded without the concurrence of both 
parties to it. The suggestion that the re- 
lationship is revocable so long as both 
parties are alive but becomes irrevoc- 
able as soon as one of them dies is in- 
accurate whether it is applied to the 
wills or to the contract. The wills are al- 
ways revocable. The contract is never 
revocable but may be rescinded provid- 
ed both, not just one, of the parties so 
agree. 


Anatomy of a Case 


Lawyers and judges alike tend to be- 
come bewildered right at this point. We 
know about wills and we know about 
contracts but in the contract to make 
wills cases we become hopelessly con- 
fused. Let’s have a look at the lawyer 
who drafted the mutual wills about 
which we have been speaking. 


By one of those wills a husband left 
his entire estate to his wife provided she 
survived him but if she failed to survive, 
then to his nephew Henry. The wife then 
executed her will giving her entire es- 
tate to her husband provided he was liv- 
ing at her death but if he was not then 
living, to the same nephew Henry. Let us 
suppose that Mr. Jones, the draftsman, 
was a lawyer who believed that mutual 
wills were revocable so long as both tes- 
tators were alive but that as soon as one 
of them died the will of the survivor be- 
came irrevocable. The husband died first 
and his will was admitted to probate. 
The surviving wife remarried and exe- 
cuted a new will which was offered for 
probate at her death. Henry immediately 
consulted Mr. Jones. Mr. Jones got busy 
with a contest of the last will and offered 
the earlier mutual will for probate. To 
his surprise he found that the mutual 


5Trindle v. Zimmerman, 115 Colo. 323, 172 P. 2d 
676 (1946); Brown v. Webster, 90 Neb. 591, 134 
N.W. 185 (1912); In re Fischer’s Estate, 196 Wash. 
41, 81 P. 2d 836 (1938) (enforcing the contract 
against the estate of the first to die without even 
suggesting a right of rescission). 
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will was in fact revocable and that the 
last will would be admitted to probate. 


By this time Mr. Jones had learned 
about the possibility of suing on the con- 
tract. His difficulty was that he didn’t 
have much evidence of the contract. He 
filed his action anyway and at the trial 
he took the stand as a witness. His testi- 
mony ran somewhat as follows: 


“John and Mary Doe came to my 
office for the purpose of making their 
wills. They told me they had agreed 
upon a common disposition of their 
property. They said they wanted the 
survivor to take everything and want- 
ed all that was left at the death of the 
survivor to go to their nephew Henry. 
I drafted their wills carrying out that 
purpose. I read both wills in their joint 
presence and explained to them that 
as I understood it the wills were re- 
vocable while both Mary and John 
were alive but that upon the death of 
either of them the will of the survivor 
would become irrevocable. They both 
said that was the way they wanted it.” 


Any reasonable consideration of Mr. 
Jones’ testimony will reveal that he was 
actually testifying to his own incompe- 
tence. Note what he said about the kind 
of advice he gave and the kind of ser- 
vice he rendered. He told his clients that 
a will could become irrevocable even 
though every first year law student 
knows that a will is by definition an in- 
strument that has no legal effect what- 
ever until the death of the testator. He 
also testified that he understood that his 
clients were entering into a contract but 
that he took no steps to reduce that con- 
tract to writing or to lay any foundation 
for proving the existence of the contract. 
His own testimony is not very helpful in 
that direction. It concerns a husband 
and wife who had talked over their tes- 
tamentary plans and had reached a com- 
mon understanding concerning them. 
The fact that they had reached a com- 
mon understanding does not mean that 
they had necessarily entered into a con- 
tract. It does not mean that either of 
them had intended to bind the other. 


In desperation Mr. Jones will prob- 
ably argue that the wills themselves, 
when considered in conjunction with 
each other, can prove that they were ex- 
ecuted pursuant to a contract. They are 
in identical language except for the dif- 
ference between the two names. They 
were executed on the same date. They 
have the same group of attesters. But 
Mr. Jones is likely to learn, through the 
court’s adverse opinion in his case, that 
there is nothing unusual about a hus- 
band and wife having a common testa- 
mentary scheme and that it is not par- 
ticularly surprising that they executed 


their wills at the same time and used the 
same attesters.® 


Alternative Approach 


After going through this ordeal Mr. 
Jones will probably decide that he has 
learned his lesson. He will resolve that 
the next time around he will not make 
two separate wills but will make one 
joint will and have it executed by both 
husband and wife. He will even fill it 
with all kinds of plural personal pro- 
nouns. He will have it say, “We dispose 
of our” property, etc., etc.’? Unfortunate- 
ly he is not likely to find himself in any 
better position with one piece of paper 
than he was with two. He will still have 
to rely upon the contract and he will still 
have very little, if any, evidence tending 
to establish that relationship. 


Execution of joint and mutual wills 
does not prove that there was any con- 
tract concerning them. But execution of 
such wills does create enough suspicion 
to nourish some expensive litigation. 
The sad thing about most of these cases 
is that they are not cases of homemade 
documents. Most of them concern instru- 
ments drafted by lawyers, many of 
whom consider themselves experts in 
probate law. Yet something is going 
wrong. Precautions that could be taken 
are not being taken. No lawyer who 
drafts joint or mutual wills should ever 
have to appear in court to litigate the 
question of contract or no contract con- 
cerning those wills. At the time he drafts 
the instruments he should find some way 
of surrounding them with sufficient evi- 
dence to make the presence or absence 
of a contract too obvious to be worth 
litigating. 

But husbands and wives do like to 
make reciprocal testamentary provisions. 
Ways must be found to enable them to 
do so safely and without danger of the 
prolonged litigation so often associated 
with such documents. There are ways by 
which this can be done. First of all, you 
should persuade your clients against 
making joint wills. No useful purpose is 
served by having two people execute the 
same document as the will of each of 


®6Klussman v. Wessling, 238 Ill. 568, 87 N.E. 544 
(1909); Johansen v. Davenport Bank & Trust Co., 
242 Iowa 172, 46 N.W. 2d 48 (1951); Knox v. Per- 
kins, 86 N.H. 66, 163 Atl. 497 (1932); Sommers Vv. 
Zuck, 139 N.J. Eq. 245, 50 A. 2d 648 (1947); Rid- 
ders v. Ridders, 156 Ore. 165, 65 P. 2d 1424 (1937). 


7Some cases have considered the use of such words 
indicative of a contract. Campbell v. Dunkelberger, 
172 Iowa 385, 153 N.W. 56 (1915); Rastetter v- 
Hoenninger, 214 N.Y. 66, 108 N.E. 210 (1915). But 
the better reasoned opinions are otherwise. Rolls v- 
Allen, 204 Cal. 604, 269 Pac. 450 (1928); Menke v- 
Duwe, 117 Kan. 207, 230 Pac. 1065 (1924); Glidewell 
v. Glidewell, 360 Mo. 713, 230 S.W. 2d 752 (1950); 
Ginn v. Edmundson, 173 N.C. 85, 91 S.E. 696 (1917); 
In re Rhodes’ Estate, 277 Pa. 450, 121 Atl. 327 
(1923). 
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them except possibly the sentimental one 
of permitting husband and wife to do 
everything together. They have joint 
bank accounts, hold their home in joint 
tenancy, have signed all their notes and 
mortgages jointly, and can see no rea- 
son why they should not have joint wills. 
But you should tell them in a polite way 
that enough tenderness is enough and 
that the time has come to draw the line. 
It has been said that a joint will pre- 
supposes, not only that two hearts beat 
as one, but that they will stop beating at 
exactly the same time. That is a little 
too much. At the very best a joint will 
creates the somewhat awkward necessity 
of offering the same writing for probate 
on two separate occasions. It also cre- 
ates additional problems when one 
party wants to revoke, as he has a per- 
fect right to do, but the other does not. 
Joint wills should be avoided complete- 


ly. 


Reciprocal Wills — and Contract 
if Desired 


The desired result can be more satis- 
factorily obtained with two separate 
wills having similar or reciprocal pro- 
visions. It is quite natural for a husband 
and wife to talk these matters over and 
arrive at an agreement concerning them. 
It is equally natural for them to come to 
you and say, “We have agreed.” At that 
point it is up to you to realize that that 
is a long way from saying, “We have en- 
tered a contract.” It is up to you to find 
find out whether or not they have en- 
tered into a contract. During this inter- 
view you should be very careful that you 
do not suggest a contract. You might 
lead your clients to believe that a con- 
tract is necessary to the reciprocal dis- 
positions they have in mind. You should 
also be careful that you do not misinter- 
pret what you are told. You should 
know the difference between an “agree- 
ment” and a “contract” although your 
clients might not. 

If you find that the parties do want a 
contract, my suggestion is that you ad- 
vise against it. Point out the dangers in- 
volved. Point out how such a contract 
can hinder one’s future dealing with his 
own assets. Point out how changed cir- 
cumstances which cannot be foreseen at 
this time might make such an arrange- 
ment highly undesirable. Explain how it 
might make provision for a second 
spouse or even one’s own old age im- 
possible. After you have pointed out all 
the dangers you can think of, if the par- 
ties still want a contract, a clause should 
be inserted in each of the two wills de- 
claring that they are being executed pur- 
suant to a contract. This clause must be 
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drawn with great care. Words of “agree- 
ment,” “understanding,” or even “con- 
sideration” might be interpreted as mere 
statements of motivation leading up to a 
particular legacy and not a contract con- 
cerning that legacy.® 

Be sure that the clause leaves no 
doubt that the testator considers him- 
self under a contractual obligation to 
make the testamentary provision provid- 
ed for and that this includes a contrac- 
tual obligation not to revoke the will.® 
But do not lose sight of the fact that the 
instrument is a will.'!° The clause con- 
cerning the contract is nothing more 
than evidence of a matter outside the 
will. It is the testator’s own declaration 
that he has entered into a collateral 
transaction. It is not the contract. But in 
addition to inserting a clause in each 
will concerning the contract, the contract 
itself should be in writing. It should be 
a separate document signed by both par- 
ties. 


Disclaiming Contract 


Even if the parties follow your initial 
advice and decide not to enter into any 
contract, it is likely that they will still 
want similar wills with reciprocal pro- 
visions. There is nothing wrong with 
this but you must remember the dangers 
involved. Two similar wills with recip- 
rocal provisions create a suspicion that 
there might have been a contract. This 
suspicion can become an invitation to 
future litigation. The danger can be 
minimized, if not completely avoided, by 


8For illustrations of rather strong statements 
which have been held not to be sufficient evidence of 
a contract see In re Estate of Pennington, 158 Kan. 
495, 148 P. 2d 516 (1944); Hoffert’s Estate, 65 Pa. 
Super. 515 (1917). 

®Even an unequivocal statement to this effect is 
not conclusive evidence of the truth of the state- 
ment. Polak v. Polak, 248 Wis. 425, 22 N.W. 2d 153 
(1946). 

leThere is always a possibility that contractual 
language might become so blended with testamen- 
tary language as to raise doubt as to whether the 
instrument is a will or a contract and thereby pre- 
vent its being upheld as either. For illustrations of 
particularly poor drafting see Curry v. Cotton, 356 
Ill. 538, 191 N.E. 307 (1934); Spinks v. Rice, 187 Va. 
730, 47 S.E. 2d 424 (1948). 


inserting in each will a clause declaring 
that it is not being executed pursuant 
to a contract and that the testator does 
not consider himself under any obliga- 
tion not to revoke or change the will at 
any time he chooses. 


Contracts for the receipt of personal 
services and contracts concerning joint 
and mutual wills are not the only con- 
tracts for testamentary dispositions. But 
it is in these areas that the failure of the 
legal profession has been most glaring. 
It is not too far afield at this point to 
reconsider our own responsibility to the 
public. As lawyers we tend to worry 
about the extent to which we are often 
misunderstood by laymen. We make law 
day speeches urging the public to have 
more confidence in our profession and 
to trust us more. If we expect these 
speeches to have any effect, it is neces- 
sary that we render services worthy of 
the trust we expect and of the profession 
we represent. 

Our talk about our professional re- 
sponsibility must not be left on the lofty 
heights of generality where we can all 
give it our applause without giving it 
our active concern. It must be brought 
down to specific cases where specific 
problems are to be met and solved. The 
joint and mutual will cases represent one 
narrow area of specific cases where our 
responsibility is not being met. It is a 
special challenge to the men of this Divi- 
sion of the American Bar Association; 
the men who claim to be experts in the 
drafting of wills. We can see to it that 
extended litigation is unnecesary to the 
interpretation of the legal instruments 
we draft. 

A AA 

e Gifts and bequests totaling $19,947,287 
during the past fiscal year raised the 
book value of the Permanent Charity 
Fund, of which Boston Safe Deposit & 
Trust Co. is trustee, to $33,671,604. Most 
of the net increase came from a bequest 
of $19,368,000 under the will of the late 
Albert Stone, Jr. 
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From Communtty To Common Law STATE 


Estate Problems of Citizens Moving from One to Other 


ROBERT A. LEFLAR 


Professor of Law, University of Arkansas Law School, Fayetteville, Ark. 


HE PROBLEM I WILL DISCUSS HAS 
7. do with persons who, before 
moving to a common law marital prop- 
erty state (Y), have been living or have 
had property in any of our eight com- 
munity property states (X). Those eight 
are Louisiana, Texas, New Mexico, Ari- 
zona, California, Washington, Idaho 
and Nevada.! These persons might also 
have been living in, or have had prop- 
erty in, a foreign country which has the 
community property system, then have 
come to a common law state in the 
United States. 

The topic has to do, for example, 
with the removal of domicile, or the re- 
moval of goods, from Louisiana to 
Missouri. What are the consequences? 
We can say firmly that if goods which 
were owned by a couple living in 
Louisiana, and which were by Louisiana 
law their community property, were 
taken with them to Missouri, there 
would be no change in title achieved 
by moving the goods across the state 
line. I take it that it would be uncon- 
stitutional under both the due process 
the law clause and the privileges and im- 
munities clause, for Missouri to hold 
that a change in title should be achieved 
by the mere fact of bringing the goods 
to Missouri, or by the mere fact of the 
parties’ changing their domicile to Mis- 
souri. 

As authority for the statement con- 
cerning the due process of law and the 
privileges and immunities clauses, I re- 
fer to a California case, In re Thorn- 
ton’s Estate.2 That case involved mov- 
ing in the other direction, but I take 
it that the constitutional rules are the 
same, whether you move from Mis- 
souri to California or from Califiornia 


1There will be no reference here to the states 
which enacted community property statutes for fed- 
eral income tax advantage purposes during the 
1940s. 

2(1934) 1 Cal. 2d 1, 33 P. 2d 1, 92 A.L.R. 1343. 
The California Supreme Court first reached an op- 
posite result in this case, holding that Sec. 164 was 
constitutional, in an opinion printed in (1933) 19 P. 
2d 778, but that opinion was withdrawn on rehear- 
ing and the ultimate decision reached after publica- 
tion of an article in (1933) 21 Calif. L. Rev. 221, 
dealing with the problem. Also see Leflar, Conflict of 
Laws (1959) Sec. 177. 
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to Missouri The problem in that case 
is one that has caused tremendous dif- 
ficulty in years gone by, though I think 
it is ironed out in California now. But 
it has not been ironed out in the other 
seven community property states; or 
has it been ironed out by the common 
law states as to people moving to them 
from community property states. 


Typical Solution 


The situation in its simplest form is 
this: a couple have lived all their lives 
in Y, a common law state. They have 
accumulated property, in the husband’s 
name. They reach old age, and move 
to California. They take everything they 
own to California, and the property is 
in the husband’s name there too. Then 
the husband dies. What kind of proper- 
ty does he leave? It was separate prop- 
erty in Y; when he took it to Cali- 
fornia it remained separate property, 
and when he died it was separate prop- 
erty. By California law up until a few 
years ago the separate property of 
either of the spouses went back to the 
heirs of the decedent spouse, and none 
of it went to the surviving spouse (who 
was not an “heir’’). 

In other words, the poor widow got 
nothing under those circumstances. 
That was as wrong as could be. In the 
early 1900’s the California legislature 
began efforts to change the rule. The 
most famous effort up until recently was 
their old Sec. 164, Civil Code, the es- 
sence of which was that if land now 
located in California, or movables lo- 
cated anywhere owned by a person now 
domiciled in California, would have 
been community property had they in 
the first place been acquired by Cali- 
fornians, then they would be community 
property. The object was to provide 
that when the husband died the wife’s 
share would come to her by the com- 
munity property system, which is de- 
signed to serve the same general func- 
tion, in the states that have it, as do 
the dower and statutory curtesy sys- 
tems in common law states. 

The case of In re Thornton’s Estate 


held that Sec. 164 was unconstitutional 
because it took the separate property 
of the husband away from him and put 
half of it in his wife. Is the mere fact 
of bringing property across a state line 
such due process of law as justifies tak- 
ing a title out of the husband and put- 
ting it in the wife? Or is the acquisition 
of a domicile in California such an 
event as under the privileges and im- 
munities clause will justify taking prop- 
erty out of the husband and putting 
it in the wife? The answer to both ques- 
tions was “No.” 


The mere bringing of property or 
changing domicile to a new state does 
not change the pre-existing titles there- 
in. It is obvious that this is as true 
of the move from a community property 
state to a common law state, which 
might attempt to take the wife’s half 
of the property and put it in the hus- 
band, as it is of the move from Y to 
California which by Sec. 164 unsuc- 
cessfully purported to transfer half the 
husband’s title to the wife. 


Suppose there is a removal of com- 
munity property movables to a common 
law state while the parties remain domi- 
ciled in a community state. They send 
their cars, horses and mules from Cali- 
fornia to New York, but they retain 
their domicile in California. All the 
cases may say that there is no change 
in the property ownership by reason of 
the mere removal of the property.’ Or 
suppose that the domicile is changed 
from a community property state (X) 
to a common law state (Y) but the 
movables are left in X. The cases are 
unanimous that there is no change in 
titles to the property by reason of that 
change of domicile.* 


Now, assume that goods have been 
brought into a common law state (Y), 


8E.g., King v. Bruce (1947) 145 Tex. 647, 201 S.W. 
2d 808. 

*E.g., Succession of Packwood (La. 1845) 9 Rob. 
438, 12 Rob. 334; Succession of Popp (1919) 146 La. 
464, 83 So. 765. That the titles remain unchanged of 
course does not establish that incidents connected 
therewith, such as rules concerning succession, 
might not be affected by such moves. See Restate- 
ment, Confl. of Laws (Tent. Dr. 1959) Sec. 291. 
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For example, succession to movables 
’ owned in fee simple will be different 
according to which state’s law governs 
it. We can fairly say that this is an , 
“incident.” Taxation certainly varies » 
from state to state. Susceptibility of the 7 ==a"Siae>—= 
property to attachment or execution for 
debts of the owner varies from state 
| to state. Methods of conveyancing vary. 
We can name many other aspects of 


property law that could be classified as Wherever You Go in California 
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which the property is located at the 
time of those transactions. Mr. Morse 
in his excellent book® objects strenu- 
ously to that, because he fears the effect 
of such new transactions will under 
the Y law be to create new interests, 
new rights, new claims, which he thinks 
ought not to come into being. I submit 
that no improper new interests, rights 
or claims will ordinarily be created by 
so applying the law of Y. 


“Source Doctrine” 


In Depas v. Mayo,® the leading case, 
goods were taken by the husband from 
Louisiana to Missouri. They were com- 
munity property in Louisiana. But he 
traded them in Missouri for land to 
which he took title in his own name. 
Subsequently there was a divorce and 
the wife sought to get her half of the 
newly acquired Missouri property. The 
Missouri court respected the separate 
half-and-half titles as they existed in 
Louisiana, but described them for Mis- 
souri purposes as tenancy in common, 
the nearest thing to community proper- 
ty that the court could identify in Mis- 
souri. The Louisiana property was still 

5Morse, Marital Property in the Conflict of Laws 
(1951) pp. 203, 206-08. The new Restatement never- 
theless adheres to the standard rule. Rest., Confl. of 
Laws (Tent. Dr. 1959) Secs. 238, 290, 291, 292. 


6(1948) 11 Mo. 314, 49 Am. Dec. 88. The case is 
discussed by Morse, supra note 5, at p. 241. 


owned half-and-half when it came into 
Missouri; but when it was traded in 
Missouri for Missouri land the Mis- 
souri law governed that new transac- 
tion. 

What was the Missouri law with re- 
spect to such a transaction as that? I 
like to call it the “source doctrine.” It 
is part of the law of constructive trusts. 
It is that when property A is used for 
the acquisition of property B, the title 
in property B reproduces, in equity, the 
titles which existed in property A with 
which the purchase was made. Even 
though, in Depas v. Mayo, the legal 
title was taken in H’s name, the 
equitable title was half in H and half 
in W. H held in constructive trust for 
W that half which was derived from her 
property. This “source doctrine” is the 
law in fifty states, except as it has been 
changed to a very limited extent by 
statutes. 


It is clearly within the power of any 
state to make a change in the “source 
doctrine” by statute if it thinks it wise 
to do so. That’s what California might 
have done in order eventually to solve 
the problem in the Y to X move, as il- 
lustrated by the Thornton case.’ As 
long as the “source doctrine” is the 


7In re Thornton’s Estate, supra note 2. As to what 
California eventually did, see infra, note 14. 
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basic law of the states we need heve 
no worry about saying that the law of 
the state in which the new transaction 
occurs is the governing law as to that 
new transaction.® And a different rule 
than the “source doctrine” will be use- 
ful in such a second state primarily 
for solving the inequities of the suc- 
cession between spouses problem. 


When Spouse Dies 


Let us now take up the case in which 
one spouse dies after removal of domi- 
cile and property from the community 
state (X) to the common law state (Y). 


Start with the situation in which H 
dies first.? W still owns her half after 
H dies; and she owns it not by inheri- 
tance, nor by dower, but as continuing 
owner of her own property. But what 
about her claim to dower in H’s half? 
Can she get not only her own half but, 
let us say, one-third of H’s half, to the 
exclusion of H’s heirs? That is the 
usual rule as to a widow’s share in the 
husbands separate property in common 
law states. This seems shocking, but 
no more so than what formerly hap- 
pened in California in the Y to X move, 
where the husband’s heirs got every- 
thing and the widow got nothing.° 


Professor Morse takes the position 
that the carryover of governing law 
from state X to state Y, and vice versa, 
should include the first state’s succes- 
sion rules, as well as its ownership 
rules.11 I see no inherent difficulty as a 
matter of Conflict of Laws in doing 
that. One thing certainly bears him out. 
This is the strange fact that in all the 
cases that are reported where there has 
been a move from X, the community 
property state, to Y, the common law 
state, and H died first, in no case does 
it appear that W claimed more than 
half of the property.’? I don’t see why 
W should not claim, in addition to what 
she already owns, dower in her hus- 
band’s property. Maybe it is just be- 
cause women are unselfish. Maybe it 


8Other cases illustrating the ‘“‘source doctrine” in 
this context include Rozan v. Rozan (1957) 49 Cal. 
2d 322, 317 P. 2d 11 (H and W were domiciled in 
California; H by Canadian oil dealings earned money 
with which he bought North Dakota property. Held 
(1) earnings were movables, therefore community 
property by California domiciliary law — Restate- 
ment, Sec. 290; (2) reinvestment in North Dakota 
land reproduced, in equity, the pre-existent interests 
of W and H; (3) on divorce, H was ordered to con- 
vey to W her half of the North Dakota land); Ed- 
wards v. Edwards (1924) 108 Okla. 93, 233 P. 477 
(intangible assets acquired in Texas while spouses 
domiciled in Texas; they moved to Oklahoma where 
H used the assets to buy Oklahoma land in his 
mother’s name; H died. Held, though mother has 
legal title, the equitable title to one-half is in con- 
structive trust for wife.) 

°If W dies first, the case differs only in that we 
are concerned with H’s statutory curtesy, rather 
than W’s dower, in the deceased spouse’s property. 

toSupra note 2. 

Morse, supra note 5, at pp. 227, 244. 

12Morse, supra note 5, at p. 244. 
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is because their lawyers think that the 
succession laws of Y would not govern 
along with the title laws of X. Or maybe 
they just have not thought about it. 


At any rate, the problem is there, 
and the answer to the problem can go 
in either of the two directions. If you 
rely on Professor Morse’s authority, 
you will be convinced that state Y 
ought to accept and apply the whole 
community property law of state X in 
distributing the estate; not only the 
ownership law, but the succession law. 
But if we do that, it is the only instance 
that I know of in the Conflict of Laws 
where the succession law of an earlier 
domicile, which is no longer even the 
situs of the property, is applied as be- 
ing the governing law for succession. 
The alternative is to apply the usual 
rule, that succession is governed by the 
law of the decedent’s domicile at death 
(as to movables), or by the law of the 
situs (land and, in some special situa- 
tions, tangible movables.) 1* 


Statutory Solution 


California has been trying to solve 
its problem of unfairness to widows for 
a long time. It was not until 1957, when 
Probate Code Secs. 201.5-201.8 were 
enacted in their present form, that they 
got it substantially solved. This enact- 
ment goes on the assumption that the 
law of the domicile at death, or the 
law of the situs of land, determines the 
succession. It provides that the succes- 
sion to separate property, which would 
have been community property had it 
been acquired in California or by Cali- 
fornia domiciliaries, shall be the same 
as if it were community *property; that 
is, the surviving spouse gets half.’ 
That is the California succession rule. 
It is a statute which deals with what we 
might call “incidents” rather than with 
ownership itself. That being true, I 
have not the slightest doubt that it will 
stand up under due process of law 
and privileges and immunities attacks, 
despite the earlier fate of Civil Code 
Sec. 164 in the Thornton case. 


It seems to me that, logically, a com- 
mon law state (Y) is faced with the 
same need for correcting its law that 
faced California. The need is for chang- 
ing succession rules, concerning the 
“forced share” of the surviving spouse 
after removal from a community proper- 


18Rest., Confl. of Laws (Tent. Dr. 1959) Secs. 245, 
248, 253, 301, 303. 

“The California statutes are analyzed in Abel, 
Barry, Halsted & Marsh, Rights of a Surviving 
Spouse in Property Acquired by a Decedent While 
Domiciled Outside of California (1959) 47 Calif. L. 
Rev. 211. See also study by same authors in Report, 
A.B.A. Section on Real Property, Probate & Trust 
Law (1958) pp. 4-29. 
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ty state. Practically, we must admit that 
this is not enough of a problem in com- 
mon law states to induce their legisla- 
tures to act. In view of that, the alter- 
natives already mentioned are what we 
are left with. 


Questions Arising out of Divorce 


This kind of problem can also arise 
in connection with divorce cases, as 
well as after death of one of the spouses. 
The divorce situation is fairly easy, in 
the sense that the laws of the community 
property states and the laws of the 
common law states are almost identical, 
once we recognize that the fifty-fifty 
ownership of the property has not been 
changed by removal from the com- 
munity property state to the common 
law state.'® 

If the divorce proceeding is in Y, 
the common law state, the parties are 
before the court, each owning one half. 
Each keeps what he has, except as the 
divorce court in its discretion has the 
power to order conveyances to achieve 
fairness between the spouses. If the 
divorce action is in the community 
property state and the property is still 
community, they would get the same 
result, because in community property 


15For illustrative cases, see Depas v. Mayo, supra 
note 6; Rozan v. Rozan, supra note 8. 


states the rule is that on divorce the 
community property is split equally be- 
tween the spouses except as judicial dis- 
cretion may require a different distri- 
bution. 


Creditors’ Claims 


A third area of difficult problems is 
in respect to claims by the husband’s 
or the wife’s creditors or transferees. 
The laws in the community property 
states vary considerably as to the ex- 
tent to which the husband’s creditors 
can reach the community property, or 
the extent to which the wife’s creditors 
can reach it. They vary too as to what 
happens if the creditor is a general busi- 
ness creditor, a torts claimant, a credi- 
tor whose debt antedates the marriage, 
one whose debt arose subsequent to the 
marriage, and so on. 


There could be something said in 
favor of a rule that removal of domi- 
cile and property from community 
property states to common law states 
ought to carry with it susceptibility to 
the execution and attachment rules of 
the community state. But this would not 
work in practice. As between common 
law states also we have many differences 
as to the susceptibility of property to 
execution, to attachment or garnish- 
ment, to claims of creditors under vari- 
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ous circumstances, and many differ- 
ences as to the rules governing trans- 
fers and conveyancing. Our system al- 
ways has been, practically has to be, 
that the law of the place of the new 
transaction governs as to the particular 
levy or transfer that is attempted. We 
cannot carry over from one state to 
another all of those incidents of proper- 
ty ownership. We carry the title simply. 


It seems that when there is a move 
from a community property to a com- 
mon law state we have also got to 
apply the law of the state in which the 
new transaction occurs, whether the 
new transaction be an attachment, a 
levy of execution, a purported transfer 
by the husband alone, a purported trans- 
fer by the wife alone, or an attempt by 
creditors or others to reach the respec- 
tive interests of the spouses in the 
property. It seems that this must be 
treated as an “incidents” problem, 
separated from the ownership or title 
problem as such. 


Marital Property Contracts 


Post-marital property contracts often 
are in fact separation contracts, or con- 
tracts in contemplation of divorce. Their 
validity is governed by the same choice- 
of-law rules as apply in other contracts 
cases, whatever those may be, and the 
general tendency is to uphold the con- 
tract. But the effect of an admittedly 
valid contract upon marital property 
titles will be governed often by the law 
of the property’s situs.'® 

Ante-nuptial contracts come into the 
area of our discussion when they are 
made in a community property state, 
probably by parties domiciled there, and 
there is removal after marriage to a 
common law state. An express ante- 
nuptial contract under these circum- 
stances may be as valid as any other 
contract, by the same tests. The tests, 
however, are not as precise as some 
might hope for. One current commenta- 
tor lists six views which might be fol- 
lowed in testing the validity of such 
contracts,’ a variety which is typical 
of modern Contracts choice-of-law cases. 


A recent case from Wisconsin, /n re 
Estate of Knippel,'® illustrates how 
such problems may be handled. H and 
W made a pre-marital property con- 
tract in Arizona, which was W’s domi- 
cile and the place of marriage. They 
then established their common matri- 
monial domicile in Wisconsin. When H 
died, W elected to take her Wisconsin 
statutory interest in his property, con- 

16Leflar, Conflict of Laws (1959) Sec. 174. 


17Note (1960) 45 Iowa L. Rev. 608. 
18( Wis., 1959) 96 N.W. 2d 914. 
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trary to H’s will and contrary to the 
Arizona pre-marital contract. That con- 
tract would be valid by Wisconsin law 
but void by Arizona law. Wisconsin 
law was held to govern, and W was 
limited to what she received under H’s 
will (and the contract). 


Alternative reasoning was employed: 
(1) that a “grouping of major con- 
tacts” looked to Wisconsin rather than 
Arizona, since Wisconsin was the place 
of performance of the contract, the 
spouses’ contemplated domicile, and the 
place where all the affected property 
was located, and (2) the parties would 
be “deemed to have intended” their 
contract to be governed by a law under 
which it would be valid rather than 
void. Actually, this presents problems 
no different from those in other con- 
tracts cases, save for the identification 
of the “major contacts” that are present. 


A word should be said about the so- 
called “tacit” ante-nuptial contract, dis- 
covered when there is no actual pre- 
marital contract at all, from the mere 
fact that the parties were domiciled and 
married at a particular place. In the 
famous DeNicols cases!® such a “con- 
tract” that all subsequent acquisitions 
should be held according to French 
marital property law was spelled out 
from the fact that a young couple domi- 
ciled in France got married there with- 
out any express marital property con- 
tract. This “contract” was applied to 
control both movables and land later 
acquired in England. Suffice it to say 
that these cases have found no follow- 
ing in the United States. In this coun- 
try, in the absence of an express marital 
property contract, matrimonial property 
titles are fixed by the law that governs 
property rather than that which gov- 
erns implied contracts,*° and the gov- 
erning property law is normally that of 
the situs (land) or of the domicile at 
time of acquisition (movables) . 


Conclusion 


There is a great deal of ferment in 
the field of Conflict of Laws today. 
Some of it is typified by the writings of 
Professor Brainerd Currie.*1 Generally 
speaking, Professor Currie thinks that 
the law of the forum ought to be ap- 


De Nicols v. Curlier (1900) A.C. 21 (English 
movables) ; De Nicols v. Curlier (1900) 2 Chance. 410 
(English land). 


20Saul v. His Creditors (La. 1827) 5 Mart. N.S. 
569, 16 Am. St. 212; In re Majot’s Estate (1910) 199 
N.Y. 29, 92 N.E. 402, 29 L.R.A. n.s. 780. 

21Currie’s views are set out in outline form in an 
article entitled ‘“Notes on Methods and Objectives in 
the Conflict of Laws” (1959) 8 Duke L. Journal 171. 
For a summary statement of his views, see 1959 An- 
nual Survey of American Law 31, preprinted in 
(1960) 35 N.Y.U. L. Rev. 63. 


plied both to procedure and to substan- 
tive matters in almost every situation, 
I think he has gone farther than many 
of us would be willing to go, particu. 
larly with respect to property cases. In 
fairness to him it should be pointed out 
that he has not yet in his own writing 
applied his views to property cases, 
Nevertheless, his general approach to 
Conflict of Laws problems is too im- 
portant to be ignored. 


There are two major difficulties with 
Currie’s theory, relevant to our situ- 
ation here. If we openly say that the 
choice of law will normally be that of 
the forum, then forum shopping will 
be encouraged. Plaintiffs will endeavor 
to file their cases in courts of states 
whose law will be favorable to them. 
That is bad. The main difficulty, how- 
ever, is that transactions dealing with 
property ought to be planned; and some 
measure of advance planning is possi- 
ble provided we can have reasonable as- 
surance as to what law will govern our 
transactions. To follow the Currie 
theory would practically scrap all choice 
of law rules and give the plaintiff 
through his choice of the forum the 
power to choose the governing law. This 
would for some situations eliminate the 
possibility of intelligent advance plan- 
ning of property transactions. That 
would be true not only of marital prop- 
erty transactions, but of other kinds of 
property transactions also. For that 
reason his theories will be particularly 
difficult to apply to cases in which prop- 
erty transactions of a two-state or multi- 
state character are concerned. 


In these interstate matrimonial prop- 
erty situations there is one thing the 
attorney can do if he is called into 
the case before the move occurs, or 
even after it occurs but before it is too 
late to do anything about it. That is to 
get some sort of plan worked out so 
that the parties can know what their 
marital property rights are. 


If a couple are getting ready to move 
from IIlinois to Louisiana or Texas, or 
to any other community property state, 
they ought to make one thing clear: 
that the widow will be taken care of, by 
will or otherwise, else she may wind up 
with zero under the law of the com- 
munity property state, unless it be Cali- 
fornia. When the move is in the op- 
posite direction, you must make certain 
that the husband’s interest in his wife’s 
estate is taken care of: or that the hus- 
band’s interests are not unduly over- 
shadowed by this _one-half-plus-one- 
third potentiality which exists in favor 
of the widow. 


TRUSTS AND ESTATES 














Banker with a lawyer’s exactitude 


He’s Paul E. Farrier, and he’s part of a team of your clients’ affairs where the law touches 
of experienced, law trained trust depart- money and property. Stop in and meet the 
ment officers at The First National Bank of men in our Trust Department today. You’ll 
Chicago. Like all of the men in our Trust get a warm welcome—and the services you 
Department, he can help you handle any and your clients need. 


The Trust Department 


‘st The First National Bank of Chicago 


Dearborn, Monroe and Clark Streets * Building with Chicago since 1863 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Octoser 1960 











ESTATE ADMINISTRATION IN ENGLAND 


How Normal Case Proceeds through Grant of Letters 


PROPOSE TO CONFINE MYSELF TO 
| what we call “common form” busi- 
ness — that is to say, the ordinary case 
where the decedent died, leaving a 
straightforward will — and to explain 
simply what has to be done in the nor- 
mal, ordinary case. 


Estate Taxes in England 


Before the will can be proved at all — 
and the same thing applies before Let- 
ters of Administration can be taken out 
— it is necessary to prepare the Inland 
Revenue Affidavit. It contains an inven- 
tory of all the decedent’s assets, real and 
personal, less his liabilities. This affida- 
vit is required so that the estate duty can 
be assessed. It is for all practical pur- 
poses an inflexible rule — I have never 
known anyone even attempt to get any 
dispensation from it — that the estate 
duty must be paid before any grant of 
representation will be made. 

The rates of estate duty in England 
are higher, I think, than the correspond- 
ing estate taxes in America. They range 
from 1% in the case of estates of £3,000 
to 80% in the case of estates of over 
£1,000,000. Turning these amounts into 
dollars one could say that an estate of 
about $8,500 pays 1% duty, and that 
one of around $3 million or more pays 
80%. When estate duty was first im- 
posed in 1894, it was intended as a com- 
paratively mild tax affecting the larger 
estates only, but as the years have passed 
— particularly since 1914 — the rates 
have increased and the lower limits of 
the estates on which the duty has been 
levied have shrunk. It is now only those 
estates of $8,500 or less which escape 
the duty altogether. 

We used to have two further duties, 
viz. legacy and succession duty, which 
more or less corresponded, I think, with 
your inheritance taxes. But these were 
abolished in 1949 — the rates of estate 
duty being raised at the same time so 
that no revenue should be lost to the 
Treasury. Accordingly we have one es- 
tate tax only; and, of course, there is no 
duplication with us between Federal and 
State taxes. On the other hand we have 
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no marital deduction — although there 
is a special concession which exempts an 
estate settled on a spouse from having 
to pay estate duty on the second death. 
Administration expenses are not allowed 
as a deduction. This latter point is rather 
a sore one with us. 

Another sore point is that in England 
the estate must be valued as of the date 
of death. The executors have no choice 
of dates. Undoubtedly this rule some- 
times causes real hardship. The obvious 
case is where there is a very large estate 
— so that the rate of duty is 75% or 
80% — and death occurs at a time of 
financial crisis or uncertainty. Prices 
may fall quite a bit during the interval 
between the death and the obtaining of 
the grant, and this may mean that the 
residue of the estate after payment of the 
duty diminishes still further. Indeed it 
may even leave the executors with a li- 
ability on their hands. Representations 
on the subject have recently been made 
by the Law Society to the British Treas- 
ury, but so far there has been no indica- 
tion that relief will be granted. 


Preparation of Inland Revenue 
Affidavit 


The job of preparing the Affidavit 
takes most of the time and involves most 
of the responsibility. Any stocks and 
shares that are quoted on a recognized 
Stock Exchange are, of course, valued 
according to the prices current at the 
time of the death. If the decedent left 
any small holdings not enjoying a Stock 
Exchange quotation their value can be 
fixed by reference to the prices paid in 
any recent dealings. Real property usual- 
ly requires a professional valuation, as 
also do any personal effects left by the 
decedent — such as the contents of his 
house. 

As regards controlling interests in 
companies, successive Finance Acts have 
laid down elaborate and quite compli- 
cated rules governing the proper method 
of valuing the shares. Fortunately, it is 
not necessary for the values inserted in 
the Inland Revenue Affidavit to be other 
than provisional. The Estate Duty Office 


are quite prepared to accept estimates, 


provided these are genuine estimates as | 


opposed to mere nominal values. 

The essential point is that all assets of 
which the executors have knowledge 
must be disclosed and some attempt must 
be made to put a reasonably accurate 
value on every asset. There will be plenty 
of opportunities later to argue with the 
Estate Duty Office about the values; and 
corrective affidavits can also be put in 
later if further assets come to the execu- 
tors’ knowledge while the estate is being 
administered. 


Payment of Estate Duty 
When the Inland Revenue Affidavit is 


completed in and sworn, it will have to 
be lodged with the Estate Duty Office 
and the duty will have to be paid. The 
procedure throughout the country is not 
quite uniform; the matter can be dealt 
with either through the post or in per- 
son as the executors may prefer. 

The mechanical process of raising the 
money to pay the estate duty causes no 
particular difficulty. If the decedent had 
taken out a policy designed to provide 


funds to meet the duty, the insurance | 


company will pay the moneys over to the 
executor straightaway on proof of death. 
But the more usual course is for the 
executors to apply to the decedent’s bank 
and normally English banks make no 
difficulty in advancing the full amount 
of the duty. The bank draft will, of 
course, be made out in favor of the Rev- 
enue Authorities and the bank concerned 
will usually want the decedent’s stock 
certificates and title deeds (so far as 
these are not held by other mortgagees) 
to be lodged with them. The procedure 
is very well established, however, and | 
have never heard of a case — at least 
where a reputable firm of solicitors has 
been concerned — where there has been 
the slightest difficulty in obtaining the 
required help from the bank. 


Lodging Papers and Obtaining 
Grant 


The next step is to lodge with the Pro- 
bate Court what are called “the papers 
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to lead to grant” — that is to say, in the 
normal case where a will is concerned 
(1) the will itself (with any codicils), 
(2) the executor’s oath, and (3) the In- 
land Revenue Affidavit with a receipt for 
the duty. Where what is sought is the 
grant of letters of administration, the 
proposed administrators will have to 
lodge a bond for twice the estimated 
value of the estate and two sureties are 
also usually required. 

In the case of “common form” pro- 
bates no citation of any parties is neces- 
sary, either by personal service or by 
publication of the notice. The whole 
process of obtaining the grant is car- 
ried through ‘ex parte’ by the personal 
representatives. 

At this point I ought to say some- 
thing about what I have called our Pro- 
bate Court, because its organization is 
quite different from that of the Probate 
Courts in the various States of America. 
There is only one Probate Court in Eng- 
land. Indeed it is simply a part of the 
High Court of Justice, which consists of 
three divisions, the Chancery Division, 
the Queen’s Bench Division and the Pro- 
bate, Divorce and Admiralty Division. 
Strictly speaking, all jurisdiction vested 
in the High Court belongs to all divi- 
sions alike, so in a sense it is misleading 
to use the expression Probate Court at 
all. However, as a matter of practice, all 
questions affecting the grant of probates 
and letters of administration are, of 
course, assigned to the Probate, Divorce 
and Admiralty Division. Therefore as a 
matter of convenience, there is no harm 
in speaking of that Division (as in fact 
is commonly done) as the Probate 
Court. > 

I do not want to give the impression, 
however, that in the normal case the 
solicitors acting for the executors or ad- 
ministrators are in the least concerned 
with the full majesty of the High Court. 
It is only if questions of difficulty arise, 
e.g. a dispute as to who the executors 
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are, or who should be appointed as ad- 
ministrator, that any High Court judge 
will be remotely concerned with the pro- 
ceedings. Common Form business is en- 
tirely dealt with either by the Principal 
Probate Registry in London or by Dis- 
trict Registries in various parts of the 
country. There are 26 of such District 
Registries, so that no large center of 
population is very far from one of such 
Registries. The Registrars of the various 
District Registries are all under the gen- 
eral control of the Principal Registry in 
London while the Principal Probate Reg- 
istrar is a Court official under the ulti- 
mate control of the Lord Chancellor. 

Rather surprisingly, I always think, 
an executor or administrator has com- 
plete freedom of choice as to which Reg- 
istry he applies to for his grant. Nothing 
turns on the decedent’s place of resi- 
dence. You might think that this liberty 
to roam about with one’s probate busi- 
ness would cause confusion or difficul- 
ties. All I can say is that it does not. In 
fact most London solicitors stick to Lon- 
don and most provincial solicitors to the 
Probate Registry situate nearest to their 
own home town. The reason for this is 
partly convenience and partly pure con- 
servatism, and solicitors in England — 
as I expect lawyers are all the world 
over — are pretty conservative in their 
professional habits. 

If everything is in order, one gets 
one’s grant within a few days. If any- 
thing is wrong with the papers to lead 
to grant, the solicitors are notified by 
postcard or even telephone, and the mis- 
takes have to be put right. 


Time Required to Obtain Grant 


In the case of a normal will of a small 
or normal-sized estate — say anything 
between $10,000 and $100,000 — the 
whole process of obtaining probate 
ought not to take more than two or 
three months from the decedent’s death; 
and it may well take considerably less. I 
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believe the average time for all estates 
proved in London is about 77 days — 
just 11 weeks. Of this time, 70 days, on 
an average, will have been spent in get- 
ting the papers ready for the Probate 
Registry and in getting the duty assessed 
and paying the duty. The actual time 
taken in the Probate Registry — that is 
in the administrative part of the Probate 
Court — is 7 or 8 days. 

The figures I have given are average 
times. If one is really in a hurry, and if 
there is some good reason for the haste, 
one can obtain probate in quite a short 
time. The only statutory bar is that in 
normal cases 7 days from the death must 
pass before one can get a grant of pro- 
bate and 14 before one can have letters 
of administration. But even these times 
can be shortened by special leave. 

In order to get a really quick grant, 
one has to obtain the co-operation of the 
Revenue officials and the Probate Regis- 
trar, but it is in my experience that this 
is very readily given where good cause 
can be shown. The best time I personally 
have achieved has been 16 days. (The 
special circumstances in this case were 
that a patent application had to be 
lodged in America by a given date and 
the decedent had unfortunately died 
about 21 days before the due date leav- 
ing the application still unsigned.) I 
only mention this time factor to show 
that, although the law may have its de- 
lays in England (as elsewhere), these 
should not in the normal case apply to 
probate work. 


Post-Grant Administration 


Post-grant work usually is pretty 
straightforward from the purely legal 
point of view. In the normal case no 
more applications have to be made to 
the Court or even to the Probate Regis- 
try. In particular no accounts have to 
be lodged, as I understand is the prac- 
tice in most parts of the United States. 

In England the whole of the work of 
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getting in the estate, agreeing the estate 
duty, paying the debts, paying the lega- 
cies and distributing the residue is done 
entirely out of Court. The Court is not 
concerned with the matter in any way at 
all; and this applies just as much when 
letters of administration are concerned, 
as in cases of probates. 


Powers and Duties of Personal 
Representatives 


There used at one time to be special 
rules in England as to the devolution of 
a decedent’s realty but these have long 
since gone by the board. Now all realty 
and personalty belonging to a decedent 


at the time of his death (with a few ex- 
ceptions of the most trifling importance) 
automatically vests in his executors. 
Naturally, the executors have to prove 
their title. This they do by sending the 
probate (or an official copy of it) to 
whomever it concerns, as for example to 
the secretaries of the companies in which 
the decedent held shares, or to any per- 
sons who owed him money. 

Executors have full power — if not at 
common law, then by statute — to real- 
ize all the decedent’s assets. They like- 
wise have very wide powers of borrow- 
ing for the purposes of the administra- 
tion and of granting leases. They have 





a 


A FULL 
MEASURE... 


oy mmotelo} ol-Sa-heleyal 


When you have a question on 
requirements and procedures 
in the State of New Jersey, 
we are ready to supply the 
information as quickly as 
your phone can reach us. 

In matters concerning 
estate planning and execu- 
torship, our Trust Depart- 
ment is at your service, 
prompt and painstaking. 


NATIONAL NEWARK & ESSEX 


Banking Company 


NEW JERSEY'S 
FIRST BANK 


OR UR. B00 a0) 
1804 


20 OFFICES IN 


NEWARK 
EAST ORANGE 


BLOOMFIELD 
MONTCLAIR 


890 Bak PROCEEDINGS 


CALDWELL 
ORANGE 


CEDAR GROVE 
SOUTH ORANGE 





no power, however, simply by virtue of 
their office, to carry on the decedent’s 
business except for such reasonable time 
as may be necessary to enable them to 
sell it to the best advantage. Unless, 
therefore, they are given this power in 
the will, it may be necessary for them 


for their own protection to apply to the [ 


Court for some rather more specific au- 
thority. 

There are elaborate rules as to the or- 
der in which the decedent’s debts should 
be paid, but as they are only relevant if 
the assets of the estate are likely to be 
insufficient — which is a very exception- 
al case — I will not go into these rules 
here. 

Title to land is vested in the benefici- 
aries by means of a formal written as- 
sent signed by the executors. The execu- 
tors are required to endorse memoranda 
of all assents on the actual probate. 

Executors have power to apply the in- 
come of the estate for the benefit of in- 
fants and to make advancements of the 
capital to prospective beneficiaries. They 
also have a useful statutory power to 
appoint special trustees of a legacy given 
to an infant, so that they can pay over 
the legacy to such trustees. 

The powers of investment enjoyed by 
executors are limited, and equity shares 
in companies are not at present allowed 
— that is, of course, unless the will ex- 
tends the range, as most wills now do. 
However, our Government has recently 
announced its intention of introducing 
legislation designed to widen the list of 
authorized investments. The necessary 
bill is expected to be introduced this au- 
tumn. 


Applications to Court 


As already emphasized, once there has 
been a grant of probate, the Court is, in 
the normal case, no longer concerned 
with the administration of the assets. 
This is a fundamental point and it means 
that, in the common case, the adminis- 
tration work can be carried through with 
reasonable expedition. Things will be 
different if some question arises about 
the proper interpretation of the will, or 
the identity of the legatees, or the course 
to be followed by the executors, or any- 
thing of that kind. In that event it may 
be necessary to make some application 
to the Court. Similarly the beneficiaries 
can always apply to the Court if they 
think the executors are mismanaging the 
administration. Indeed, in an extreme 
case, the Court will make an order to the 
effect that the whole administration is to 
be carried out under its own supervision. 
But such questions will not be dealt with 
by the Probate Division of the High 
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Court, but by the Chancery Division. 
They can really be regarded as outside 
the normal business of administering a 
decedent’s estate, which is what we are 
concerned with here. 

Applications to the Court for a de- 
cision on some specific point are not 
really rare, although they are certainly 
not very common. But applications to 
have an estate administered by the Court 
are very rare indeed. In fact, one would 
have to think a long time before one ad- 
vised any beneficiary to take such a step. 
There you really would run into the 
law’s delays. Accounts would have to be 
prepared and affidavits filed; there 
would be a succession of applications for 
particulars or for extensions of time; 
every now and then the normal legal 
vacations would come along and the 
costs would mount. Sometimes these 
things have to be endured, but, speaking 
for myself, I would try very hard to find 
some way round before advising anyone 
to start on such a weary journey. 


Time for Normal Administration 


We have a procedure in England — 
as I expect you have here — whereby 
the executors can advertise for credi- 
tors; and if such advertisements are to 
give the executors full protection, two 
months must elapse before the estate 
can be finally distributed. This, however. 
is the only formal bar to an early distri- 
bution of the estate. (I am speaking now 
of a normal administration with no ap- 
plication of any kind to the Court.) 
Clearly the executors must, for their own 
protection, wait for the two months to 
run. Otherwise they can complete their 
job as quickly or as slowly as they like. 

Much depends on the energies of the 
solicitors concerned, but perhaps more 
still on the energies of the personal 
representatives themselves. There can, 
of course, be long delays if it is desired 
to sell the decedent’s assets and then it is 
found that some of them cannot be sold; 
or if the decedent’s business has to be 
wound up: or if there are prolonged 
disputes with the Estate Duty Office 
about valuations, or rates of duty, or 
various other things; or if the decedent’s 
tax affairs are in a muddle. But speak- 
ing generally, one could say that if no 
complications arise, most estates should 
be fully administered within a year from 


the date of death. 


Addendum on Practice 


From your point of view all this may 
have been rather theoretical. The only 
interest, I imagine, that our practice in 
England can have for you is perhaps to 
stimulate thoughts of law reforms, if any 


OcToBRER 1960 





of you think that your own procedure 
may be less satisfactory than ours. 

In any event, as a tail-piece I should 
like to mention one practical point that 
may conceivably be of use to you. If 
you have a client who wants to make a 
will and he has property in England, 
don’t just put an extra clause or two in 
the American will that you are drafting. 
Have an entirely separate will, dealing 
with the English property, and exclude 
this property from the American will al- 
together. You can thus get the English 
will proved separately, and the proving 
of the two wills can be done concurrent- 
ly. I am sure this will save a lot of time. 


e A brief “will” written on the back of 
a dying man’s hospital chart has changed 
the beneficiaries of most of an estimated 
$6 million estate. The ruling was made 
after testimony was taken from the sis- 
ter, nurse, and maid of the late Otto G. 
Richter. They all testified that in their 
presence Mr. Richter had dictated as fol- 
lows: “Everything at Carnegie Tech to 
go to Univ. of Miami. Theta XI to have 
fraternity (house) at Richter expense. 
Maragaret (nurse) take all jewelry.” 
In other respects the terms of a previous 
will remain valid, the judge ruled. It 
provided trust funds for the sister and 
the nurse and a lifetime job for the 
maid. 
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PENSION AND PROFIT-SHARING TRUSTS 


WILLIAM J. NOLAN, Jr. 
New York, N. Y.; Committee Chairman 


URING THE YEAR 1959-1960 THE COM- 
mittee has worked with the Commit- 
tee on Pensions and Other Deferred Com- 
pensation of the Section on Taxation in 
connection with studies and proposals be- 
ing made by it for the revision of the 
provisions of the Internal Revenue Code 
of 1954 relating to the taxation of pen- 
sion and profit-sharing plans and trusts. 
During the current year the Committee 
has been active with regard to the Self- 
Employed Individuals’ Retirement Act of 
1959 (popularly known as the Keogh 
Bill). At the time this report is being 
written the fate of that legislation is in 
substantial doubt. The amendments made 
to the House Bill by the Committee on 
Finance of the Senate has led many 
former supporters to question the desir- 
ability of enacting the revised version 
into law. Substantially all the significant 
changes made by the Committee on Fin- 
ance were at the behest of the Treasury 
Department and those changes have re- 
percussions extending far beyond the 
original scope of the proposed legislation. 
The Committee has been concerned 
with drafting a form of trust agreement 
for use under the Self-Employed Indi- 
viduals’ Retirement Act if and when that 
legislation should be enacted into law. 
The action of the Committee on Finance 
in substantially revising the proposed 
legislation has sharply limited the use to 
which any such form might be put. 


Federal Developments 


During the past twelve months there 


has been little of importance in the way 
of federal legislation. The fate of the 
Self-Employed Individuals’ Retirement 
Act—at least in this Congress—is in 
doubt. The Labor-Management Reporting 
and Disclosure Act of 19§9 (Public Law 
86-257, 73 Stat. 519) imposes at Section 
502(a) a requirement for bonding of cer- 
tain representatives of trusts in which 
labor organizations are interested. The 
President has recently signed into law 
the amendment of Section 501 of the In- 
ternal Revenue Code of 1954 which ex- 
empts from income tax a supplementary 
unemployment benefit (SUB) trust (Pub- 
lic Law 86-667). 

On the administrative front, the Inter- 
nal Revenue Service and the Department 
of Labor have reached an accord whereby 
the separate preparation of substantially 
similar information under certain re- 
quirements for reporting data respecting 
employees trusts which must be filed with 
the Service under the Internal Revenue 
Code and the Department under the Wel- 
fare and Pension Plans Disclosure Act 
(Public Law 85-836, 72 Stat. 997) can be 
avoided by filing with the Service copies 
of certain of the exhibits filed with the 
Department of Labor. The specific rules 
are laid out by the Service in Rev. Proc. 
60-14, IL.R.B. 60-28, 18. The arrangement 
marks progress, but there appears to be 
much to be done to eliminate unnecessary 
paper work in the area. 

The Internal Revenue Service an- 
nounced (Rev. Proc. 60-1, I.R.B.) at the 
beginning of the year a program to cur- 
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tail drastically so-called presubmission 
conferences with representatives of the 
offices of District Directors of Internal 
Revenue. In general, conferences are to 
be held only in connection with the re- 


view of the formal application for a de- | 


termination as to the qualification of an 
employees’ plan. 

Much statistical information of inter- 
est with regard to pension and profit- 
sharing plans has been issued recently. 
The Internal Revenue Service announced 
that as of June 30, 1959, there were more 
than 50,000 qualified employee plans in 
operation. The New York Stock Exchange 
has reported that retirement funds hold 
stocks listed on that Exchange of a value 
in excess of $10.5 billion, showing an in- 
crease during the past decade of approx- 
imately 2,060%. The Securities and Ex- 
change Commission, in Statistical Series 
Release No. 1680, May 31, 1960, estimates 
that at December 31, 1959, corporate re- 
tirement funds held assets with a total 
book value of $25.3 billions, an increase 
of $3.2 billion during the year. The SEC 
estimated that at the end of 1959 all pri- 
vate retirement funds had aggregate as- 
sets of $44.7 billion and public retirement 
funds held $50.5 billion of assets. 


State Legislation 


No additional states during the year 
enacted legislation in the field of regula- 
tion of pension and welfare plans. The 
California law (Rees-Doyle Act) relating 
to the supervision of certain negotiated 
plans expired by its terms on June 30, 
1960. Some progress has been made in 
the elimination of duplication in filing 
requirements in the states which have 
such legislation. 

During the past year South Carolina 
and the District of Columbia have joined 
other jurisdictions which have specifically 
exempted pension and profit-sharing 
trusts from the rule against perpetuities. 


[Committee members: Lee Winfield Al- 
berts, Chicago, Ill.; Donald C. Alexander, 
Cincinnati, Ohio; Cecil P. Bronston, Chi- 
cago, Ill.; Francis H. Fairley, Charlotte, 
N. C.; Paul E. Farrier, Chicago, III; 
Richard H. Forster, Los Angeles, Cal.; 
Edward S. Hand, New York, N. Y.; 
James O. Hewitt, San Diego, Cal.; John 
C. Hover, New York, N. Y.; Robert H. 
Jamison, Cleveland, Ohio; J. Henry Land- 
man, New York, N. Y.; Hover T. Lentz, 
Denver, Colo.; Denis B. Maduro, New 
York, N. Y.; Oscar T. Martin, Spring- 
field, Ohio; John F. Meissner, Jr., La- 
Grange, Ill.; Edwin S. Phillips, Buffalo, 
N. Y.; Leroy E. Rodman, New York, N. 
Y.; Edward H. Schlaudt, Portchester, N. 
Y.; Joseph L. Seligman, Jr., San Fran- 
cisco, Cal.; Harold Shaffer, Wilmington, 
Del.; Edward P. Shea, Jr., Baltimore, 
Md.; Norman Stallings, Tampa, Fla.; 
William K. Stevens, Chicago, IIl.; Gor- 
don Todd Wallis, New York, N. Y.; Harry 
F. Weyher, New York, N. Y. and Horace 
A. Young, Chicago, IIl.] 
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Executive Compensation 


Corporate Considerations in Establishing Pay Plans 


ecutive is faced with tax rates on 
ordinary income which present him with 
a serious problem — how to accumulate 
the capital needed to provide a satis- 
factory standard of living upon retire- 
ment. This is also a problem for the 
executive’s corporate employer which is 
naturally anxious to maximize the ef- 
fectiveness of its management compen- 
sation program. This discussion is de- 
signed to summarize the methods cor- 
porations are using to get the most out 
of their executive compensation plans, 
and to describe some of their problems. 
We shall be principally concerned 
with the large, publicly-owned corpora- 
tion. But some special problems of the 
smaller, closely-held corporation will be 
mentioned, even though we do plan to 
discuss executives who are principal 
stockholders in these companies and can 
balance salary and dividends against 
capital accumulation for their greatest 
after-tax return.! 


Effect of Tax Burden 


In his attempt to accumulate savings, 
the highly paid executive is confronted 
by unusually burdensome taxes on any 
salary increases, and on bonuses or 
incentive compensation payments — 
whether made in cash or in stock — 
that are paid when they are earned. 
Such payments offer executives little 
opportunity to increase their savings 
even though they may represent a 
sizeable after-tax cost to the corpora- 
tion. 

Qualified pension and profit-sharing 
plans afford only modest assistance to 
higher paid executives because of the 
statutory requirement of a _non-dis- 
crimination in their behalf.? As a re- 
sult, executives find it very difficult to 


gerd HIGHLY COMPENSATED EX- 


*Mr. Trimble is Secretary of the International 
Business Machines Corporation and also acts as its 
General Counsel. This paper represents Mr. Trim- 
ble’s personal views. 

1This discussion likewise will not encompass salary 
rates or other quantitative measures of executive 
compensation. For a recent survey see an article by 
Arch Patton, Vol. 38, No. 5, Harvard Business Re- 
view, (September-October 1960) 144. 


Internal Revenue Code of 1954, Sec. 401 (a) (4). 
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establish a long-term financial position 
which will not involve a sharp cut in 
income when they retire. 

The current shortage of highly quali- 
fied executives means the corporation 
cannot be indifferent to their personal 
problems. Most corporations are quite 
anxious to retain their present top ex- 
ecutives, to attract new executives from 
the outside, and to motivate junior 
executives to strive for top executive 
jobs. Motivating younger men to work 
hard for advancement is, incidentally, of 
considerable importance to our coun- 
try’s economic strength. The corpora- 
tion’s problem is further complicated 
by the fact that executive compensation 
programs must allow for differences in 
age and corporate status. 


Compensation Takes Many Forms 


Executive compensation is accom- 
plished through one or more of the fol- 
lowing means: 


Standard Features 


An adequate salary is universal. By 
far the majority of executives also par- 
ticipate in a qualified pension or profit- 
sharing plan. This might be a fixed 
benefit pension plan based upon years of 
service and/or salary, a “money-pur- 
chase” plan where the contribution by 
the company is fixed but the benefits 
vary according to what that contribu- 
tion will buy, or a profit-sharing plan 
where the contribution and the benefits 
are determined by profits. 

While these plans are not of substan- 
tial assistance in solving the executive’s 
long-range financial problem, they do 
not create any particular corporate 
problem because the executive is only 
one of many affected employees. The 
significance of this qualification is that 
it gives the corporation an immediate 
tax deduction for its contribution*® while 
deferring any tax to the employee on 
the benefits. This cannot always be ac- 
complished in the specially tailored 
plans. 


3Internal Revenue Code of 1954, Sec. 404. 
4Internal Revenue Code of 1954, Sec. 402. 


It should be noted that a pension or 
profit-sharing plan may provide for a 
lump-sum payment, taxable as long-term 
capital gains, by distributing the entire 


benefit to a particular beneficiary with- | 


in one year.® This capital gains feature 
should be considered in planning an 
executive compensation program even 
though it has certain drawbacks. 
Fringes 

The executive also receives compensa- 
tion by way of company-furnished life 
insurance, medical coverage, living ac- 
commodations, group memberships, use 
of automobile or plane travel and the 
like. Many of these benefits, of course, 
are extended to other levels of employ- 
ees, although usually to a lesser extent. 


Incentives and Other Compensation 


Another group of compensation de- 
vices might be termed the “superim- 
posed compensations.” Year-end bonuses 
are not unkonwn, but these provide a 
limited incentive because of their un- 
certainty. To overcome this handicap, 
more formal incentive compensation 
plans have been developed. They usually 
set aside a percentage of yearly net 
profits — after adjustments to protect 
stockholders’ interests — and are di- 
vided among selected executives. For 
a few top executives, the deferred com- 
pensation contract providing for pay- 
ments after leaving the company, usual- 
ly by retirement, has been entered into. 
And finally, the restricted stock option 
device has been used to reward and 
motivate capable and responsible ex- 
ecutives. At the present time the em- 
phasis seems to be on deferred com- 
pensation contracts and restricted stock 
options. 


Simplifying Semantics 
One of the hazards in discussing ex- 
ecutive compensation plans is the maze 
of terminology which has grown up 
around them. This semantic jungle can 
best be penetrated by defining the fol- 
lowing terms: 


5Internal Revenue Code of 1954, Sec. 402 (a) (2)- 
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e “Incentive compensation” — that 
which is measured as a percentage of 
net profits after certain adjustments. 
Taxes are ordinarily subtracted, and 
a percentage return on net capital 
must be exceeded. Occasionally a 
ceiling of cash dividends actually paid 
is applied. 

e “Spreading” — those plans which 
defer to immediately succeeding years 
a portion of the incentive compensa- 
tion earned during a particular year. 
e “Deferred compensation” — those 
situations where a portion of an ex- 
ecutive’s compensation is not to be 
paid until after retirement (or after 
leaving the company earlier under 
specified conditions). 


The tax advantages of spreading 
large bonuses, whether year-end or true 
incentive compensation, are most ap- 
parent when they fluctuate widely. The 
spreading technique levels the compen- 
sation to be paid in any year, and thus 
avoids the highest tax brackets. This 
effect is more marked if some portion 
of the pay-out period actually extends 
beyond retirement when income is prob- 
ably moved into a lower tax bracket. 


The deferring technique achieves this 
more marked effect for all the compen- 
sation involved and, because it can be 
geared to continue for a period approxi- 
mating the life expectancy of the ex- 
ecutive, it assures that he will not have 
a sudden drop in his standard of living 
once his salary ceases. 


An Owner’s Incentive 


In both spreading and deferring type 
arrangements, payments may be made 
in stock — either in whole or in part. 
This gives the executive the incentive 
of an owner to work for the long-range 
profitability of the business while pro- 
tecting him against inflation. It can 
also decrease the cash cost to the com- 
pany. The number of shares which the 
dollar amount would purchase at the 
time of the determination of the bonus 
is set aside from Treasury shares, or 
from unissued but authorized shares. 
These are then delivered at the later 
date specified. 

When stock is used it is also cus- 
tomary to pay “dividend equivalents” 
on the shares retained by the company 
for future delivery. These are amounts 
equal to cash dividends actually paid 
on the company’s outstanding shares. 
“Dividend equivalents” may either be 
paid currently, which is the usual way 
in “spreading” arrangements, or ac- 
cumulated and paid as the stock is de- 
livered, which is the common way in 
“deferred” plans. 

Payment of spread compensation and 
deferred compensation has almost al- 
ways been made contingent or forfeit- 
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able upon certain events. This has been 
motivated by tax considerations, to a 
large extent, in order to avoid construc- 
tive receipt of spread or deferred pay- 
ments all in one year. 

In the case of “spreading,” the three 
most common contingencies are remain- 
ing with the company, not engaging in 
conduct contrary to the company’s best 
interests, and, if leaving the company 
under otherwise acceptable circum- 
stances, not competing with it. In the 
case of “deferred” plans, the three most 
common contingencies are employment 
not being terminated for cause sooner 
than a short period after the year the 
compensation was awarded, not engag- 
ing in competitive activities, and ren- 
dering advisory services. 

Under the new Treasury rules promul- 
gated last spring® it is not necessary to 
impose contingencies on spread or de- 
ferred payments to avoid constructive 
receipt. 


Consideration for Stockholders 


Nevertheless, these contingencies are 
desirable from a corporate standpoint 
— with the possible exception of ad- 
visory services — because they strongly 
motivate the executive to stay with the 
company. They also provide stock- 
holders with some consideration in re- 
turn for seeing larger payments made to 
executives in later lean years (in the 
case of spreading), or after retirement 
(in the case of deferring). 

Whereas, qualified pension and profit- 
sharing plans permit the corporation to 
deduct for tax purposes the contribution 
made in a particular year even though 
the benefits are not then taxable to the 
employee, this is not true under a 
spreading or deferred compensation ar- 
rangement, and it gives rise to two 
corporate problems. 

Under former practice, and now un- 
der the new ruling, the corporation’s tax 
deduction is deferred until the year of 
actual payment. This may decrease re- 
ported earnings in the base year by 
accruing a corporate expense unmatched 
by a corresponding tax deduction. 

What is more, remuneration measured 
by a good year but paid in a later year 
when earnings are lean — or even more 
so after retirement — may invite stock- 
holder criticism. But, since the proxy 
rules’ and the annual 10-K reports® to 
the SEC permit reporting compensation 
on an accrual basis, spreading need not 
be reported on a cash basis. Deferring, 


6Revenue Ruling 60-31, I.R.B. 1960-5. 

7General Rules and Regulations under the Securi- 
ties Exchange Act of 1934, Regulation X-14, Sched- 
ule 14A, Item 7. 

8Form 10-K Annual Report, Item 7. 


on the other hand, must be described 
and stockholders are in a position to 
second-guess the situation. 


How Deferred Compensation 
Plans Work 


Deferred compensation contracts usu- 
ally take the form of employment con- 
tracts providing for payment of a speci- 
fied salary during the active career and 
a lesser salary for a period of 5, 10 or 
15 years after retirement. A life-term 
is not usual, since it would thereby be- 
come a specially privileged pension plan. 

It is usually the executives closer to 
retirement age who are interested in 
deferred compensation contracts, al- 
though both young and old executives 
may be interested in deferred compen- 
sation features of an incentive compen- 
sation plan. In the case of the young 
executive, a plan payable all or partly 
in stock, or “phantom stock” (defined 
later), often seems desirable. Some 
companies distinguish between execu- 
tives earning less than $20,000 who 
receive all cash immediately and those 
earning more than $50,000 who receive 
all stock on a deferred basis. A com- 
bination of cash and stock is used for 
those executives whose salary falls be- 
tween these amounts. 

The formulae for, or measures of, the 
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deferred payments after retirement are 
varied. A portion of the active period 
salary is the most common method. De- 
ferred payments may, however, be 
based on profits during the balance of 
the active period, for example, when it 
is the pay-out of incentive compensa- 
tion awards for a number of years. They 
may even be based on profits before and 
after retirement where long-term results 
are primarily the executive’s concern, 
e.g., a director of research. 

Protection against inflation is accom- 
plished in a variety of ways. Escalation 
for cost of living according to Bureau 
of Labor Standards or some other index 
is occasionally used. More common is 
measurement by stock of company by 
way of a “phantom stock” plan, with 
or without dividend equivalents. In ad- 
dition to giving a hedge against infla- 
tion, stock-based plans also give the 
executive a real incentive to work for 
long-range profitability of business. One 
unusual plan utilizes the proceeds of an 
actual investment trust. An independent 
investment company has also been used 
to provide a fund for reimbursement 
which serves as a hedge against infla- 
tion. 

Under the new Treasury rules, the 
essential requirement for deferring the 
executive’s tax to the year of actual 
receipt is that the executive have only 
an unsecured contract obligation to re- 
ceive the payments.? There may be no 
vesting of rights to these payments and 
no “funding.” 


Destroying Favorable Tax 
Treatment 


An insurance policy payable directly 
to the executive or a trust fund con- 
trollable by him would destroy this 
favorable tax treatment. However, a 
corporation may take out an insurance 
or annuity policy on the executive to 
reimburse itself for funds paid under 


®Revenue Ruling 60-31, I.R.B. 1960-5. 


a deferred compensation contract. The 
premium payments are not deductible 
by the corporation,!® but except for a 
minor portion of the proceeds of an 
annuity,'! the proceeds are not taxable 
to the corporation.'* 

In the past it has been customary for 
these agreements to make the deferred 
payments contingent upon the execu- 
tive’s availability for advice and con- 
sultation and forfeitable if he acts detri- 
mentally to the company, or engages in 
competitive activity. It seems particu- 
larly desirable from a corporate stand- 
point to continue the last two contin- 
gencies despite the fact that the new 
tax rules no longer require it. Corpora- 
tions might want a hold on former key 
employees who could join a competitor 
at the still vigorous age of 65, and stock- 
holders may well question why such 
amounts are being paid to retired ex- 
ecutives. Today, the agreement to con- 
sult is being dropped since it raises a 
question under a profit sharing plan 
whether the executive has left the em- 
ploy of the company. If he has not, the 
capital gains treatment of the lump-sum 
payment under the pension or profit 
sharing plan is lost.'* If the consulta- 
tion contingency is to be used, it should 
be carefully worded to create an inde- 
pendent contractor and not an em- 
ployer-employee relationship. 

At one time there was a question as 
to whether an executive could reduce 
his current salary rate and defer the 
amount of the reduction without run- 
ning afoul of the constructive receipt 
doctrine. The new rules seem to say 
that he can, so long as he has not yet 
earned the salary. That is, he may re- 
duce his rate as to future salary. 


A Footnote for the SEC 


The corporation should be aware of 


1oTInternal Revenue Code of 1954, Sec. 264(a) (1). 
Internal Revenue Code of 1954, Sec. 72(b). 

12Internal Revenue Code of 1954, Sec. 101(a) (1). 
13Internal Revenue Code of 1954, Sec. 402(a) (2). 
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the amount of disclosure required. In 
contrast to “spreading” agreements, the 
proxy rules specifically require a de- 
scription of all deferred compensation 
arrangements — whether by contract 
or plan — for each director, each of 
the three highest paid officers making 
more than $30,000 a year, and for all 
directors and officers as a group.'* The 
SEC will also insist at least on a foot- 
note to the balance sheet disclosing the 
existence of the deferred contracts." 
To a limited extent, the corporation 
faces the problem of a decrease in be- 
fore-tax earnings, without a correspond- 
ing income tax deduction. 

It should be noted that in the case 
of the closely held company, the ex- 
istence of a deferred compensation con- 
tract liability may reduce the amount 
a buyer may pay for the company. This 
will result in less capital gains and more 
income if the executive is the principal 


stockholder. 
Phantom Stock 


“Phantom stock” plans are _ being 
used more frequently today. They are 
really a special form of deferred com- 
pensation, where the “stock” is used 
only as a measure of deferred compen- 
sation. The appellation “phantom” de- 
veloped because no stock is ever de- 
livered or indeed ever bought or held 
by the company. The company awards 
the executive so many shares or “stock 
units” as part of the incentive compen- 
sation for the year. After he retires he 
is paid the cash equivalent of the market 
value of the underlying stock, usually 
in annual installments over a period of 
years. He also is paid an amount equal 
to the cash dividends on his units paid 
by the corporation on its outstanding 
shares in the interim. This may be paid 
currently, as the dividends are paid, or 
more commonly may be accumulated 
until the cash value of the shares is 
paid. These plans have been upheld if 
there is the same consideration passing 
to the company as in the case of re 
stricted stock options, namely, an agree- 
ment to serve.!® No SEC registration of 
the stock units is required, as there is 
no issue. In a small corporation this 
device can be very helpful where con- 
trol is a consideration and the executive 
is outside of the owning group. 

The same tax principles effective as 
to deferred compensation contracts ap- 
ply. The executive has ordinary income 


14General Rules and Regulations under the Securi- 
ties Exchange Act of 1934, Regulation X-14, Sched- 
ule 14A, Item 7. 

15Securities and Exchange Commission, Regula- 
tion S-X, Rule 3.19. 

16],ieberman v. Becker, 155 A. 2d 596. 
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only when actually received, and the 
corporation makes its deduction at that 
time. The usual deferred compensation 
contingencies are customarily included. 
The over-all effect of using the com- 
pany’s stock as the measure of the de- 
ferred compensation in these “phantom” 
plans is to give the executive all the 
incentive of a stock-owner to work for 
the long-range success of the business 
and at the same time to act as a hedge 
against inflation. 


Restricted Options 


Restricted stock options!’ provide an 
excellent means of retaining executives 
in the business and attracting new ex- 
ecutives. The reason is that they provide 
executives with an ownership stake and 
incentive, and permit them to build up 
an estate while devoting full time to 
the corporation. To me the restricted 
stock option is the only practical way 
of enabling the executive to earn re- 
muneration taxed as capital gains. If 
the option qualifies under the Code, the 
tax consequences are as follows: 

If the executive holds the stock for 
more than six months after the option 
is exercised and more than two years 
after the option is granted (whichever 
is longer), he is taxed on the spread 
between the market value of the shares 
on the date of grant — where the op- 
tion price is market value — and the 
proceeds of the sale. This difference is 
taxed as a long-term capital gain. In 
addition, if the option price is 95% 
of the market value at date of grant, 
this 5% discount is also considered a 
long-term capital gain. If the option 
price is 85% of market value, the 15% 
discount is ordinary income. The effect 
of a disposition within the six months 
or two years (a “disqualifying disposi- 
tion”) is to subject to tax as ordinary 
income in the year of the disposition 
the entire profit between the option 
price and market value of the stock at 
the time of exercise. 

From the executive’s standpoint a 
95% price is better for him than an 
85% price only if he is in a 75% or 
higher tax bracket. This is provided 
he is married and has more than $120,- 
000 per year taxable ordinary income. 
At present, however, the tax law pro- 
vision which permits this capital gains 
treatment is under heavy fire and legis- 
lation may eliminate it. 


Financing Stock Options 


Financing a stock option may be diffi- 
cult for many executives. Generally the 
company does not lend money or pro- 





“Internal Revenue Code of 1954, Sec. 421. 
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vide an installment payment provision, 
although a few companies do where 
state laws permit. The margin require- 
ments limit an executive’s ability to bor- 
row on listed stocks. Unsecured loans 
may, however, be obtainable. One de- 
vice for easing the borrowing problem is 
for the executive to use a “put” as col- 
lateral. However, under the tax law, 
a “put” will stop the running of the 
six-month holding period unless it is 
acquired on the same day as the exer- 
cise, and the stock is identified as the 
subject of the “put.”!8 The acquisition 
of a “put” is not a “disqualifying dis- 
position.”!9 

The “Insider Trading Rules” create a 
problem for most top executives. Al- 
though the grant of an option is not a 
“purchase,” its exercise is.2° Hence, dur- 
ing a period of six months before and 
after exercise there must be no sale 
of any company stock, not merely of 
option shares by the executive. This 
will prevent an officer from financing 
exercise of his option by selling some 
shares in order to buy more within a 
year’s period (six months before and 
after). This is a particular problem 
where options mature in successive an- 
nual installments. Some _ stockholders 
have advocated the forfeiture of un- 
exercised installments. This would com- 
pound the executive’s problem and seri- 
ously limit the value of restricted stock 
options. 


Joint Registration Dangers 


The executive should also be warned 
of the snare of registration of shares 
in joint names. The tax law requires 
option shares to be held for six months 
after exercise and two years after 
grant.*! This prohibits any disposition 


18Income Tax Regulations Sec. 1.1233-1(c) (3). 
19Income Tax Regulations Sec. 1.421-5(a) (3). 
20General Rules and Regulations under the Securi- 
ties Exchange Act of 1934, Rule X-16B-3. 
21Internal Revenue Code of 1954, Sec. 421 (a). 


of the specific optioned shares them- 
selves or the capital gains feature is 
lost. Where shares are jointly regis- 
tered there is an automatic disqualify- 
ing disposition, if the optionee dies 
within the required six months or two 
years holding period, and thus an auto- 
matic loss of the capital gains treat- 
ment. This spread between option price 
and market value at time of exercise 
then becomes ordinary income. The 
Treasury has said informally that it 
must take this position. 


A Gift 


In addition, the Federal gift tax will 
become a factor. If no exemptions or 
exclusions are available, the husband 
probably has made a taxable gift of 
one-half of the market value of the 
stock to the wife at the time of joint 
registration. Yet, if to avoid the gift 
tax problem, the wife pays one-half 
of the market value, the optionee has 
a short-term capital gain on one-half 
of the spread, taxable as ordinary in- 
come. And officers in this situation 
would realize a “short-swing” profit 
which, under the Securities and Ex- 
change Act of 1934,? must be for- 
feited to the company. Thus, I strongly 
recommend never to use joint registra- 
tion on option shares — or for that 
matter, otherwise. 


Determining Value 


In the small, closely held corporation 
there is the problem of determining 
fair market value to be certain that the 
option price qualifies. The Treasury will 
not give an advance ruling as to fair 
market value. This requires some care- 
ful pre-planning. One example of this 
would be the determination of fair mar- 
ket value by a formula developed by 
the company’s investment bankers and 
accountants willing to testify as to the 
validity of the formula in the event of 


Securities Exchange Act of 1934, Sec. 16(b). 
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Treasury attack. Then, as a matter of 
caution, the option price would be set 
at 100% of fair market value to give 
some margin of error. Should the execu- 
tive be a holder of 10% or more of the 
stock, the option price must be 110% 
to qualify, and for the sake of safety 
it might well be set somewhat higher. 
The small corporation must also evalu- 
ate how the addition to the outstanding 
shares will effect control. 

The restricted stock option, however, 
provides an excellent estate for an ex- 
ecutive since it usually provides that it 
is exercisable as to all installments (ac- 
crued or not) for a period of one year 
after death. The estate can exercise the 
option and sell the shares on the same 
day, paying only the estate tax and no 
capital gains tax. One-day swing loans 
or clearance loans are available in most 
banks in order to make the purchase. 
A suggestion to the executor in the will 
that he borrow to exercise options may 
be useful. 


“I’m Not Getting Mine” 


The arguments against restricted stock 
options essentially boil down to “I’m 
not getting mine.” The answer is that 
selectivity is an essential of any incen- 
tive system. Stock options are valuable 
only when the stockholder and the ex- 
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ecutive both make money on the stock. 
The only cost of a stock option may be 
a minute fraction of a penny diminu- 
tion in earnings per share, whereas the 
cost to stockholders of providing com- 
parable compensation in another form 
(such as salary) would be greatly in 
excess of that amount. It can also be 
demonstrated that changing the tax 
law will actually cost the Treasury 
money. Oversimplifying, the corpora- 
tion’s deduction for compensation paid 
(worth 52% to the Treasury) is now 
taken away where an option qualifies 
as restricted.2* The 52% added to the 
25% equal 77%, which is the net return 
now realized by the Treasury on the 
“spread.” It takes a great deal of addi- 
tional compensation in lieu of options 
to produce a comparable tax take. 

Nevertheless, it seems to me _ that 
the principal justification of stock op- 
tions is as incentive devices and not 
merely devices of giving additional 
compensation under a tax windfall. 
Cases have established that there must 
be consideration given by the execu- 
tive for the option, such as an agree- 
ment to serve.** In order to really moti- 
vate the executive to stay with the com- 
pany, however, I recommend a stagger 
system of exercisability of the option 
over the entire option period. The ex- 
ecutive then has an immediate owner- 
ship stake in the business and a real 
incentive to stay with the company for 
the whole option term. For the same 
reason I favor a 100% option price. I 
also believe there should be a require- 
ment that the executive hold on to as 
much stock as he can after paying his 
debt. The drafting of such a provision, 
however, is a problem. I am not in 
favor of forfeiting unexercised install- 
ments unless practical financing can be 
arranged by the corporation. Even then 
there should be a minimum profit safe- 
guard so that the executive would not 
forfeit his rights if the option was un- 
der water or at only a small profit at 
the scheduled expiration date of an 
installment. 


Inviting Treasury Attack 


Various other methods of achieving 
capital gains have been used in the 
past. However, today they are certain 
to invite Treasury attack, particularly 
in the light of the new Treasury regu- 
lations on non-restricted stock options 
(which have recently been limited to 


*3Internal Revenue Code of 1954, Sec. 421(a) (2). 

Gottlieb v. Heyden Chemical Corp., 33 Del. Ch. 
82, 90 A. 2d 660; 33 Del. Ch. 177, 91 A. 2d 57; Kerbs 
v. California Eastern Airways, Inc., 33 Del. Ch. 69, 
90 A. 2d 652, 34 A.L.R. 2d 839. 
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Sketch of the $100,000,000 Grand Central 
City, world’s largest commercial office build- 
ing, which will be erected by Anglo-Ameri- 
can interests headed by Erwin S. Wolfson on 
the 3'4-acre site directly behind Grand Cen- 
tral Terminal in New York. The 59-story 
octagonal-faceted skyscraper is scheduled for 
completion in late 1962. 


the employer-employee situation) .*° Ac- 
cordingly, they should be used only 
with extreme caution. I will mention the 
three most tempting. 

Instead of granting an option, a com- 
pany may sell to the executive assign- 
able warrants to purchase stock in the 
company. Of course, if there is a bar- 
gain element in the purchase, the differ- 
ence between the price which the execu- 
tive pays and fair market value is tax- 
able as ordinary income at that time.” 
But when the executive sells the war- 
rants after holding them for six months 
or if he exercises the warrants himself 
and holds the shares for the requisite 
period, the profit will be a long-term 
capital gain. This result is court-ap- 
proved** but the Treasury still seems 
to view such compensation as ordinary 
income. 

The second device is the use of “re- 
stricted” stock either directly or as the 
subject of an option which does not 
qualify as a restricted stock option.” 
These restrictions may take the form of 
a prohibition against resale for a rea- 


Income Tax Regulations Sec. 1.421-6. 

26Income Tax Regulations Sec. 1.61-2(d) (2). 

27McNamara, 210 F. 2d 505; Stone, 210 F. 2d 33. 

°8Care must be taken to distinguish between “‘re- 
stricted stock’? which indicates the existence of con- 
ditions imposed upon the ownership rights in the 
shares themselves, and “restricted stock option” 
which describes an option qualifying for special tax 
treatment under Sec. 421 of the Internal Revenue 
Code of 1954. 
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sonable period, or a requirement of re- 
sale to the company at the price paid by 
the executive if his employment ter- 
minates before a specified period, or a 
proviso that within a specified period 
the executive may resell only to the 
company at book value. Such restric- 
tions noted on the stock certificate, be- 
cause of the resulting valuation prob- 
lem, have induced the courts to hold 
that no income is realized when the 
shares are acquired or when the restric- 
tions are lifted, and that the profit was 
capital gain when the shares were sold.”® 
However, the new Treasury rules state 
that ordinary income is received when 
the restrictions lapse.*® 

A third technique is to sell stock to 
the executive at fair market value, cou- 
pled with a ten-year “put” allowing him 
to resell the stock to the corporation 
for the same price. This has the effect 
of a ten-year option at 100% of market 
price in eliminating risk to the ex- 
ecutive, but the executive’s funds are 
tied up. The Treasury will contend that 
the executive receives income of the 
value of the “put” when received by 
analogy to non-restricted stock option. 


Techniques for Special Situations 


In certain special situations, tech- 
niques which are not available to all 
companies may be used with excellent 
results. The executive may be allowed 
to invest in a newly-formed venture 
which his company is sponsoring. This 
can involve a small investment with 
great leverage, and the risk is small. 
The new venture need not be truly new, 
but may even be a spin-off of a seg- 
ment of the company’s business. 

For the smaller company, recapital- 
ization can assure the present owners of 
the preservation of their equity by way 
of preferred stock plus a portion of the 
future by retaining part of the com- 
mon, while the remaining common is 
made available to the newer execu- 
tives at a price reflecting the precedence 
of the preferred stock. This provides 
for these newer executives an opportun- 
ity for capital gains as their efforts in- 
crease the value of the company further. 

Closely-held companies may also util- 
ize a management investment firm whose 
shares are held by company executives. 
This would be a vehicle for converting 
payments, which would otherwise be 
ordinary income to the executives, into 
capital gains when the management in- 


vestment firm is liquidated at a later 
date. 


Lehman, 17 TC 652; Kuchman, 18 TC 154. 
S°Income Tax Regulations, Sec. 1.61-2(d) (5) and 
Sec. 1.421-6(c) (2). 
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Personal service companies such as 
advertising and insurance agencies may 
use a revolving stock plan to compen- 
sate executives, Although there are in- 
finite variations, the basic features are 
a purchase by the executive at book 
value — financial assistance in the pur- 
chase may be extended by the company 
— and a resale to the company at book 
value upon leaving the company for any 
reason. Meanwhile, the executive re- 
ceives the dividends and has voting 


rights and other rights of ownership. 


Conclusions 


Shaping the executive compensation 
package for a particular company thus 
depends on many factors, including: 


{| The type of industry — utilities and 
banks must use more simple and di- 
rect methods than others, 

{| The practice in an industry — steel, 
automotive and oil companies fol- 
low each other, probably to prevent 
raiding. 

{| The size of the company both in its 
industry and absolutely. 

{ The profit pattern of the company, 
whether there are cyclical varia- 
tions or a steady growth or relative 
stability. 

{ The age pattern of management ex- 
ecutives and their salary structure. 

{ The over-all company personnel re- 
lations policies with respect to the 
blending of the compensation fea- 


tures down into middle and super- 
visory management (the trend is 
farther down today). 


{ The stockholder relations record, 
that is, the earnings and dividend 
history. 


No pattern is right for all or even a 
majority of companies. In developing a 
program for executive compensation, the 
following principles should be applied 
after considering the foregoing factors: 


1. The over-all compensation of the 
executive must be reasonable, not 
only because it is a legal test for 
deductibility by the corporation, 
but also because of the ethical and 
moral considerations. 


2. The compensation plan should in- 
clude incentives designed to im- 
prove corporate profits consistent 
with the free enterprise system and 
coinciding with the sound tenet that 
reward should be commensurate 
with performance. 


3. The basic features of the plan 
should be extended to middle man- 
agement, and occasionally further, 
although it must be recognized that 
some variations will undoubtedly 
be necessary as applied to younger 
and lower-paid executives. 


4. Finally, the arrangement must be 
sound for the company and stock- 
holders from a business viewpoint 
and not merely contrived for tax 
considerations affecting the execu- 
tives. 
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BANK MANAGEMENT FUNCTION 


The good executive prefers to back his decisions with 
facts and sound analysis rather than with unsubstantiated 
opinions. Management studies directed toward the organ- 
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ACCOUNTABILITY OF TRUSTEES OF 
CHARITABLE TRUSTS 


RALPH K. BALL 
Evanston, Ill.; Committee Chairman 


f ype COMMITTEE IS CONCERNED WITH 
the problems involved in the super- 
vision of private trusts of a charitable 
nature, and especially with the advis- 
ability of requiring periodic accountings 
by the trustees of such trusts to some 
public body. It made a comprehensive re- 
port in 1959 on the existing statutes in 
the various states calling for the regis- 
tration of charitable trusts, including 
the provisions for periodic accountings 
by the trustees. 

During the current year, despite the 
diligence of the members of the com- 
mittee, we have found no additional 
statutes adopted touching this subject, 
nor are we aware of any reported cases 
that discuss the problems of accounting 
by charitable trustees. 

In 1959, California again readopted 
the statute entitled “The Uniform Super- 
vision of Trusts for Charitable Pur- 
poses Act,” which had been previously 
adopted there, but only for a two-year 
period. The Illinois legislature in 1959 
also passed this Act, but it again was 
vetoed by the Governor. We know of 
no other states that are contemplating 


the adoption of the statute. We are ad- 
vised, however, that the Uniform Act 
is being considered by the Board of 
Managers of the Chicago Bar Associa- 
tion for possible inclusion again in the 
tentative joint legislative program with 
the Illinois State Bar Association for 
presentation to the legislature in 1961. 

An article dealing directly with this 
subject, by Kenneth L. Karst, appeared 
in the January, 1960, Harvard Law Re- 
view, (73 Harv. L. Rev. 4383) entitled 
“The Efficiency of the Charitable Dol- 
lar: An Unfulfilled State Responsibil- 
ity.” 

The members of the committee have 
conferred from time to time with the 
committee chairman regarding the work 
of the committee during the past year, 
and have been diligent in searching for 
information of interest to the committee. 
Because of lack of legislative activity, 
and because no significant case of abuse 
of trust by charitable trustees came to 
public notice, the committee was unable 
to develop a report that would be of 
significance to the members of the Bar. 

It can be reasonably assumed that the 
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question of the Uniform Act or a similar 
statute will again come before the legis- 
latures of several states in 1961. The 
committee should be continued to follow 
closely the trend of legislative and other 
activity in this field. 


[Committee members: Leonard C. 
Hardwick, Rochester, N. H.; Frank L. 
Hinckley, Jr., Providence, R. I.; Orrin 
G. Judd, New York, N. Y.; Lawrence G. 
Knecht, Cleveland, Ohio; Louis A. Kohn, 
Chicago, Ill.; Robert S. Potter, New 
York, N. Y.; Alex W. Smith, Atlanta, 
Ga.; M. Paul Smith, Norristown, Pa.; 
Hugh John Snow, Beverly Hills, Cal.; 
James G. Thomas, Champaign, IIl.; Dan- 
iel S. Wentworth, Chicago, Ill.; James O. 
Wynn, New York, N. Y.] 
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BANK FORMS PRE-RETIREMENT CLUB 


A club for employees over age 45 has 
been created by Central Bank & Trust 
Co., Miami, to foster a long-lasting social 
association and prepare for the use of 
leisure time after retirement. The mem- 
bers meet monthly and have opportunity 
to develop friendships and avocations in 
the course of their social and cultural 
programs. Judge Oscar S. Caplan, vice 
president and trust officer. co-ordinator 
of the plan, reports that the club has 
enjoyed an enthusiastic reception by em- 
ployees, 
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Our experienced Trust Organization 
provides: 


O ANCILLARY ADMINISTRATION of California assets in estates 
of non-resident decedents. Fees as per statute. 





O HOLDING TITLE to Southern California real estate with or 
without the added duties of management. Reasonable fees to be 
fixed by agreement. 


O SERVICING of real estate loans in Southern California for banks 
and insurance companies. Reasonable fees to be fixed by agreement. 


O SECURING APPROVAL of current trust accountings from 
beneficiaries residing in Southern California. We are happy to do 
this without charge. 
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Domicile, Citizenship and Situs in 


ENGLISH AND AMERICAN ESTATES 


HE BENEFICIAL DEVOLUTION OF MOV- 
‘as property is governed by the 
law of domicile, and the beneficial de- 
volution of immovable property is gov- 
erned by the law of situs. To illustrate 
by a simple example: 

An American citizen, who has never 
left his native shores, and who has no 
connection with anything except the 
United States dies leaving a small hold- 
ing of shares in some English company. 
His American executor writes to Eng- 
land to get those shares transferred to 
his name, only to discover that the Eng- 
lish company won’t have anything to do 
with him. There then ensues a lively, 
and possibly expensive, correspondence, 
richly laced with appeals to citizenship, 
and to lex domicilii on one side, and to 
lex situs on the other; and also an occa- 
sional mention of mobilia sequuntur 
personam. 

That debate gets absolutely nowhere, 
and in the end the American executor 
simply gets an attorney, in the delegate 
sense, not in the legal practitioner sense, 
to take a grant of administration for him 
in England. That person gets the shares 
transferred quite simply, clears the ne- 
cessary expenses, the death taxes—or 
death duties, as we call them in England 
—and does any other administrative acts 
that call for being performed in Eng- 
land; and the matter is brought happily 
to a conclusion. The truth is that admin- 
istrative matters of that kind have noth- 
ing whatever to do with domicile, or cit- 
izenship, or situs as such. An adminis- 
trative act, like getting registered shares 
transferred from the name of the de- 
ceased to the name of his executor, is 
governed simply by the law of the court 
which can order the transfer to be done, 
if it requires an order to get it done. No 
English court can order an American 
corporation to transfer its stock into 
new names; and no American court 
can effectively order an English com- 
pany to record a transfer of its shares. 
If you want an American stock trans- 
ferred you have got to do it the Amer- 
ican way; and if you want an English 
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share transferred you have got to do it 
the English way. In that sort of action 
one should forget all about the lex dom- 
icilit, the lex situs, citizenship, nation- 
ality, and any other confusing term. 

I would like to illustrate that point in 
two other ways. An executor is concern- 
ed to protect himself by advertising for 
creditors. What sort of advertising does 
he do? American advertising or Eng- 
lish advertising? The answer is not to 
be found in considerations of lex domi- 


cilii or lex situs or citizenship of the de- — 


ceased. It is to be found by posing this 
question: In what courts is the execu- 
tor afraid of being shot at? 

He should fulfill whatever be the ad- 
vertising requirements of those courts. 
In the case of the deceased with interests 
both in the United States and in Eng- 
land, this will normally mean satisfying 
the requirements of the English law by 
advertising both in England and in the 
United States, because the English 
courts require the executor to advertise 
in every country in the world where 
there is reason to suppose that the de- 
ceased may have had debts. 


So an executor who wants to protect 
himself against being shot at in England 
will put an advertisement not only in 
the Times of London but in the New 
York Times, or whatever be the news- 
paper. Similarly he must fulfill the re- 
quirements of the American courts or 
he will be shot at there. That no doubt 
will produce a different advertisement, 
and may produce a direction to adver- 
tise in different papers, some of which 
may be in England, and some of which 
may not be. If you like the phrase, you 
can call that the lex fori, but I prefer to 
say that it is simply the law of the courts 
in which you are afraid of being shot at, 
because that is the practical conclusion. 


Initiative and Luck 


The second illustration is a slightly 
negative illustration. There are, of 
course, cases in which if you are po- 
sessed of sufficient initiative, or if you 
are lucky, you can get what you want 


without going to a court of law at all. 
Those cases are apt to include, for ex- 
ample, bearer shares of stock. You are 
not required to get any transfer of them 
made. If you can get hold of them, that 
is good enough. 

There are also cases in which cash or 
jewels or other valuables are known to 
be in a place where they can be physic- 
ally obtained. Not the strong room at 
the bank, or anything of that sort; but 
under the carpet in the kitchen, in be- 
hind a brick in the fireplace, or a hole in 
the ground. Now, if you are the Ameri- 
can executor of a deceased who has con- 
fided to you that he has left $100,000 in 
cash in a hole in the ground in England, 
you can go dig it out without anybody’s 
assistance, and nobody can stop you. 
The operation has got nothing to do 
with citizenship, lex domicilii, lex situs, 
lex fori, or any juris-prudential concep- 
tion of that kind. The law that governs 
is the law of “first come, first served.” 
But it has a very great connection with 
the problem of situs, because quite the 
most important thing to do is to find 
the situs of the hole in the ground. 

Of course, administration is not as 
easy as all that. Problems of the greatest 
complexity often arise, especially where 
there are long administrative delays, 
temporary or perhaps permanent defi- 
ciency of assets relative to bequests, in- 
volving abatement of your 
There are difficult problems where the 
statute of limitations prescribes different 
periods for different duties in different 
countries; and the problems of remit 
ting property from one country to an- 
other. But they do not admit of any an- 
alysis on general principle. Each case of 
that kind requires detailed examination 
on an ad hoc basis. I don’t think one 
can usefully formulate any Anglo-Amer- 
ican principles, except just possibly 
these which I offer with some humility. 

First of all, in most cases of Anglo- 
American testators there is likely to be 
a principal administration and an ancil- 
lary administration, which can easily be 
recognized as such; secondly, the prin- 
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cipal administration is likely to be the 
administration in the country of domi- 
cile; and, thirdly, that law, which is 
therefore the lex domicilii, is likely to be 
the arbiter of any administrative prob- 
lem which finally remains after all other 
administrative problems that admit of 
solution have been sorted out on the 
way down. 

So far as administration goes, I would 
like to say that you should not allow 
administrative problems to become con- 
fused by suggestions of citizenship, of 
domicile, or of situs, until you have first 
satisfied yourself that there is some spe- 
cial circumstance in the case which 
makes one of those things have some 
relation to the problem. An administra- 
tive problem usually admits of adminis- 
trative answers. 


Tax Considerations 


I go on to the very much more thorny 
and difficult subject of taxes. 1 may have 
to cut out some of the things that I was 
going to say, because this is indeed a 
very complicated and, in some respects, 
difficult subject. 

But I am particularly anxious that my 
remarks upon it should have some prac- 
tical flavor. I have noticed that since I 
have been here there is a considerable 
liking amongst yourselves for the word 
“logical.” I noted that it had been used 
three or four times already this after- 
noon, in connection particularly with 
the estate planning. 

In relation to taxation, with particu- 
lar reference to estate taxes, and even 
more particularly to double taxation, I 
do not think that there is, anything logi- 
cal. Therefore, if any propositions that I 
might make are disjointed, I attibute 
that to the fact that there is no logic by 
which they can be joined. 

It would be a very simple matter to 
enunciate some apparently general prop- 
ositions, Here is one: The situs of any 
property not within the rules contained 
in Article III of the Anglo-American 
double taxation convention is to be as- 
certained in each country according to 
the law of the country other than that 
in which the deceased was domiciled. I 
hope that assists you more than it has 
ever assisted me. 

Similarly I could easily be more de- 
tailed and say: If a man who is a United 
States national and is domiciled in Great 
Britain, and not in the United States, 
the whole of his estate is liable to estate 
duties in Great Britain and to Federal 
estate taxes in the United States; but he 
is entitled to allowance against the estate 
duty for Federal estate tax for assets sit- 
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uated in the United States and also to 
an allowance against Federal estate tax 
for assets situated in Great Britain. If 
that enables you to say what is to be 
the size of the check that the executor is 
to sign, you are an astute and brilliant 
mathematician. 

I do not think those detailed propo- 
sitions assist one in any way. There are 
in books excellent analyses of the var- 
ious factual possibilities, and I have 
never found a case of that sort of com- 
plexity in international considerations in 
which I did not have to look at the book. 
I suggest that if you want detailed in- 
formation of that sort it is to be found 
in various books, often in tabular form, 
where it can most clearly be seen and 
understood. 


Basis of English Tax 


But I would like to start with quite a 
general question: What is the basis of 
English estate duty? As I understand 
the Federal estate tax, it has a positive 
basis. In other words, to establish po- 
tential liability to it you have to find 
either a domicile in the United States 
or, alternatively, and this is the broader 
of the two bases of American taxation 
in this area, citizenship. If you find 
neither of these things you have to find 
an asset which is situated in the United 
States. So that is situs. 

English estate duty is in a different 
position basically. You start with a 
broad general principle, that all proper- 
ty passing on death is prima facie liable 
to English estate duty, quite regardless 


of citizenship, nationality, domicile, 
situs, or anything under the sun. There 
are then one or two exceptions within 
which you try to get. 

As to the exceptions: There are first 
two conditions, that the property passing 
on death is situated outside of Great 
Britain, and that the decedent is not 
domiciled in Great Britain when he dies. 
So if the property is here in the United 
States, and the decedent dies domiciled 
in the United States, you will be within 
this exception. 

That is a very different way of get- 
ting at it. 1 know it may come to the 
same thing; but it does mean that when 
you have particular problems, the basis 
of English estate duty may assert itself, 
and you may get a claim from England 
when you don’t think you deserve it. On 
the other hand, your broadest basis of 
taxation is citizenship. And there are 
cases in which even the broad basis of 
citizenship you do not get taxed in your 
country. For instance, if you are the 
life tenant under a trust which you did 
not create, you do not ordinarily get 
taxed here on your death. But if it is an 
English disposition, you do, because if 
the property passes under a disposition 
which is governed by English law you 
failed to get yourself within one of the 
exemptions—namely, that the disposi- 
tion under which the property passes is 
not governed by the law of England. So 
that even if you failed to get caught on 
the broader of your American principles 
of citizenship you may still get caught 
in England under the dearest of our 
English principles, which is that we tax 
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in Missouri 


The St. Louis Union Trust Company engages only in the trust busi- 
ness. It does no banking business. It accepts 10 deposits subject to 
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all property which passes under a dis- 
position governed by English law. 

It is widely supposed that immovable 
property is not caught by the laws of 
any country other than where it is sit- 
uated. But as far as England is concern- 
ed this is in theory not true, because if 
you make an English disposition under 
which land in the United States passes 
from one person to another on a death 
it will theoretically be liable to English 
estate duty. 

Basically, however, in the end we do 
get to the same thing: that if a person 
is domiciled in a country, normally that 
country will assert the right to tax all 
his movables; and a country will also 
assert normally her right to levy a tax 
on property which is situated within the 
jurisdiction, even if the person is not 
domiciled in that country. And that is 
true in the end of all normal cases of 
both our taxes. 


Two Other Illustrations 


Two further examples may be of in- 
terest. You get a United States settle- 
ment—that is, one governed by the law 
of the United States—where A, who is 
not the creator of the disposition, has 
the property for life. A becomes a Brit- 
ish resident and assumes British domi- 
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BRITISH LAWYERS VISIT CHICAGO 





Group of English lawyers in this country for the annual American Bar Association 
meeting in Washington visited Chicago after the convention. Among the many activities 
planned for the visitors were a baseball game, reception, a boating party and luncheons 
hosted by five Chicago banks. The luncheon pictured above was given by the Harris 
Trust and Savings Bank, for seven English lawyers, including Justice Denys B. Buckley, 
of the English Superior Court, The British Consul, Andrew G. Gilchrist, Mayor Richard 
J. Daley, Dean Edward B. Wagner of Northwestern University Law School and five Chicago 
attorneys. Representing the Bank were K. V. Zwiener, president and W. O. Heath, senior 
vice president in charge of the trust department, and several other officers and directors. 





cile, this being for all practical purposes 
the same thing; but he remains a United 
States citizen. That is very apt to pro- 
duce a situation in which there is no 
tax in the United States because he did 
not create the trust, but there is a tax, 
or danger of a claim for tax in the 
United Kingdom, not because of the dis- 
position—because it was an American 
disposition—but because of the domicile 
which he has acquired in England. 


This is an extremely awkward situa- 
tion, especially for corporate trustees 
who may be representing a corporation 
that has branches all over the United 
Kingdom. It is also awkward for some- 
one who is in an airplane that is diver- 
ted to some place he may never want 
to go, and he may find he is unable to 
depart until he has had clearance for 
some tax for which he has been theor- 
etically liable for years. So it’s very 
much more of a problem in these jet 
age days. 

The other side of the coin is this. You 
get a settlement in which A comes to the 
United States and assumes domicile 
here. Whether he assumes citizenship or 
not is immaterial because citizenship 
does not come into the matter of English 
estate duty. Taxwise, he will be perfect- 
ly safe here, because unless he created a 
settlement he is exempt; but he gets 
caught by the simple fact that the dis- 
position that created the interest was an 
English disposition. And that may hap- 
pen 50 years after he emigrated or came 
to this country. 


Can you change the law of the dispo- 


sition without changing anything else? 
It won’t do to undo that settlement in 
England and send the money over, and 
then do it again here. First of all, it 
won’t work for English estate duty, be- 
cause to get the money out you would 
have to be satisfied that A had been 
completely excluded from future bene- 
fit; and as he is going to get the benefit 
back in the American form he would 
never be excluded for these purposes. 


Then I understand that the money 
coming here may attract liability to gift 
tax. This question is quite academic 
from our point of view in English law 
because we have got to get over the 
initial hurdle of getting the money out 
of our country. 


I find a special difficulty when the 
disposition in question is the will of the 
testator. It seems a slightly incongruous 
conception to change the law of the will 
of someone who has died. But I would 
venture the view that for very simple 
cases where everybody concerned is 
adult, and the trustees are amenable, you 
probably can by family arrangement 
change the law of the disposition sufh- 
ciently to avoid the problem in England. 


I have myself proposed a solution to 
this difficulty, by putting into the settle- 
ment, where I thought there was any 
international complication, a power in 
the trustees, with the consent of every: 
body, usually by deed, to declare that 
the law of the settlement should be some 
law other than the law of England, and 
that it should thereafter be the law. 
Whether that works or not I cannot say. 
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ignorantia legis neminem excusat... 


Nor is there any excuse — when a 
lawyer’s time is money —for not taking 
advantage of every way to save it. 


That’s where we come in. We stand 
ready to give full cooperation as co- 
executor or co-trustee when needed. 
If you are a trustee, Chemical Bank 
New York Trust Company can save 
you valuable time from tedious detail 
acting as securities custodian. 


We can help solve your investment 
problems through our Investment 
Management Accounts. As a leading 
banker to the free world, we are un- 
usually sensitive to its economic pulse 
— have access to data not usually 
available to the public. 


Let us be your ally. We are ready to 
help you, whenever you see fit to call 
upon us. 
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Estate and Tax Planning" 


Perpetuating Family Business Through Estate Planning 


HE FAMILY BUSINESS, LARGELY BE- 

cause of sentiment, often presents 
a more difficult problem from the stand- 
point of rational estate planning than 
other assets of similar value. If the 
business has been in the family for a 
generation or more it is likely to be 
regarded as a family heritage and there 
may be an unwarranted determination to 
provide for its perpetuation. Or, if the 
business has been founded by its pres- 
ent owner and nurtured from a seed, he 
may have no better reason for its con- 
tinuation than a vain desire to estab- 
lish a monument to his business acumen. 

For whatever reasons an owner may 
desire to perpetuate his business after 
his death, the first task of the estate 
planner often may be to persuade his 
client to make an objective appraisal 
and, in the light of all relevant facts, to 
make a sound decision. The result of 
any such impartial analysis may well 
convince its owner that continuation of 
the business would not be for the best 
interests of his family. 

If it should be decided that the busi- 
ness cannot be continued by the family, 
or for its benefit, with reasonable pros- 
pects for success, the usual alternative 
is to arrange for an orderly liquidation 
of the business interest upon the owner’s 
death. This would ordinarily entail the 
use of some device such as a stock pur- 
chase or stock retirement plan. How- 
ever, it is not the purpose of this report 
to deal with the liquidation of a busi- 
ness interest; rather, it is intended to 
discuss some estate planning techniques 
for perpetuating control of the small or 
moderate size family business in those 
instances where it is found desirable and 
feasible to do so, and to comment briefly 
upon some of the problems which must 
be faced. 


I. ANALYSIS OF FAMILY BUSINESS 


The first task of the estate planner 
whose client owns a family business must 
necessarily be to determine whether con- 
tinuation of the business interest is de- 
sirable, This depends upon a variety 


*This Committee, whose chairman was G. Van 
Velsor Wolf of Baltimore, Md., divided its works in- 
to two major areas, undertaken by separate groups 
of the committee’s members, each under the direc- 
tion of a sub-committee chairman. The other sub- 
report follows this one. 
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of considerations. Unless such matters 
are given careful consideration the es- 
tate planner may find that while he may 
have a carefully devised plan for per- 
petuating the business, it may in fact 
result in loss to the beneficiaries. The 
estate planner therefore must be fa- 
miliar not only with the law and the 
techniques of legal procedure, but must 
also make himself familiar with the 
facts and use practical common sense in 
determining a course to be recommended. 


i. Nature and Form of Business 


Among the considerations affecting a 
decision is the nature of the business 
interest — both its character and form. 
Obviously, the type of organization is 
likely to be indicative of its capital re- 
quirements. Thus, a manufacturing busi- 
néss could well require substantial com- 
mitments in machinery as well as ma- 
terials, while a service organization 
might have little need for substantial 
capital. The requirements of a merchan- 
dising business are also apt to be sub- 
stantial. Various matters must receive 
attention in appraising the amount of 
funds needed, such as potential growth 
of the business and the necessity of be- 
ing able to produce capital for it, mar- 
gin of safety against depression periods, 
and other factors affecting the amount 


of capital that must be provided if the 
business is to succeed so far as its fi- 
nancing is concerned. 


The form of a business, too, has a 
direct bearing in the matter of plan- 
ning. In a sole proprietorship you are 
dealing with complete control. In a 
partnership you are necessarily con- 
fronted with the interests of others, and 
in a corporation you may be confronted 
with either situation. Death of a stock- 
holder does not affect the continuance 
of the corporation, whereas death of a 
sole proprietor obviously requires pro- 
vision for the continuity of the business, 
including adequate powers and instruc- 
tions to an executor. Unless otherwise 
provided, death dissolves a partnership, 
and therefore a carefully drawn con- 
tract, supplemented by adequate pro- 
visions in the will of the deceased part- 
ner, is obviously essential in order to 
arrange for the proper continuation of 
a partnership interest. 

Income tax aspects are of course of 
great importance. In recent years pro- 
visions (Subchapter S)1 have been added 
in the Internal Revenue Code permitting 
an election to treat a corporation, under 
certain circumstances, as a partnership 
for purposes of Federal income tax. 


1IRC See. 1371-1877. 
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Among the limitations imposed are re- 
quirements that there be not more than 
ten stockholders and that all stockholders 
must be either individuals or estates. 
A trustee is not included in the class of 
stockholders eligible under Subchapter 
S, so many of the planning devices con- 
sidered later in this report will not be 
applicable if it is deemed advisable to 
continue the partnership tax treatment 
of the family corporation. However, the 
Code permits Subchapter S treatment 
while an executor holds stock during the 
period of probate, and the stock can 
be transferred to individuals who will 
not disqualify the corporation from 
complying with the requirements of Sub- 
chapter S.2 


ii. Continuity of Management 


One of the most important of all con- 
siderations in determining whether and 
to what extent an interest in a family 
business should be perpetuated is the 
matter of management. Is the manage- 
ment vested largely in the decedent him- 
self? Will his death require complete 
readjustment of management? Has the 
decedent arranged so that the business 


Are the beneficiaries few or many? Will 
they act with unanimity or will there 
be an aggravating division among them? 


It is dangerous for an estate planner, 
especially for a professional man who 
does not have practical knowledge about 
the particular business, to determine 
the quality of management, and especial- 
ly of a future management which has 
not been tested under conditions likely 
to exist after an owner’s death. Ordinar- 
ily the person most active in the busi- 
ness, especially if he is the sole or con- 
trolling owner, can give the best advice 
as to what can be expected of future 
management. But even here badly mis- 
taken judgment can be displayed where 
emotional elements are involved. A fav- 
orite son or old employee may or may 
not have the ability to be successful 
when confronted with top managerial 
responsibility. 


Also, if management is not in the 
family, it is not always possible to know 
in advance the personal relationship that 
may exist upon an owner’s death be- 
tween members of his family and man- 
agement. The parties to whom manage- 
ment is entrusted, and the beneficiaries 


as the price for continued management. 
And where management dies with a de- 
cedent, obtaining outside management 
may be even more of a hazard since the 
success of a manager in one business 
does not necessarily guarantee his abil- 
ity to successfully manage another. 


iii. Feasibility of Continuing Business 


A paramount consideration in de- 
termining whether a business interest 
should be continued is the financial posi- 
tion of the beneficiaries and the im- 
mediate financial returns which may 
reasonably be anticipated from the busi- 
ness. For example, the sole owner of a 
business may have a large salary which, 
with income from investments, is ade- 
quate for his family. Upon his decease, 
if other management will absorb most 
of the funds which went into his salary, 
it becomes important to know whether 
the balance of the estate will support 
the beneficiaries with the lessened in- 
come from the business. 


Another matier to be considered is the 
relative size of the business interest in 
comparison with other assets of the 
estate or of the beneficiaries. What may 
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interest to a son who has demonstrated 
his ability in the business, where suffi- 
cient other assets in the estate are 
available for his wife and daughter. Yet, 
if the business interest comprises sub- 
stantially all of the assets of the owner, 
a different decision might be indicated. 


iv. Alternatives to Continuing Business 


If it is apparent from an analysis of 
the business interest that its retention 
after the owner’s death is not desirable, 
consideration must be given to the avail- 
able alternatives. The usual alternatives 
will either be a sale during the owner’s 
lifetime or some arrangement whereby 
he gives up control at his death, as 
under a stock-purchase or stock-retire- 
ment agreement. 


To avoid some of the problems which 
may arise if a business interest is to 
be sold at death, the owner may decide 
to sell his interest during his lifetime. 
Usually such sale is made at or about 
the time of the owner’s retirement. One 
advantage of arranging such sale dur- 
ing life is that the owner can take part 
in the negotiations and consummation 
of the sale. He can consider offers and 
accept the most advantageous. He can 
arrange the mode and terms of payment 
in the manner he considers to be to the 
best advantage of himself and family, 
and avoid some of the tax problems 
which may otherwise arise if the busi- 
ness interest is sold at his death. How- 
ever, if the owner’s cost basis is low, a 
sale during his lifetime may be unde- 
sirable because of the substantial capital 
gain tax. 


If it appears desirable to the owner 
to arrange for the sale of his business 
interest at death, an agreement should 
be made during the owner’s lifetime. 
Such an agreement will enable surviving 
owners to continue in business and will 
insure to the deceased owner’s estate a 
fair price for his interest. In the case 
of a sole proprietorship, the logical pur- 
chaser usually would be an employee. A 
partnership interest might be sold to 
one or more of the other partners, or 
to the partnership. Corporate stock 
could be sold to other stockholders or 
to the corporation. 


II. ESTATE PLANNING TO 
PERPETUATE FAMILY BUSINESS 


When it has been determined, after 
proper analysis, that the family busi- 
ness should be retained for the benefit 
of the owner’s family, it becomes the 


The decision as to whether the “‘cross purchase”’ 
or “entity purchase” approach should be used will 
depend upon the particular circumstances of each 
case. Under the cross purchase plan the business as- 
sociates, as individuals, undertake to buy the inter- 
est of the decedent. If funded by life insurance the 
insurance is applied for, paid and owned by the 
partners or shareholders other than the insured. Un- 
der the entity purchase method the corporation or 
partnership applies for and owns the policies. Forms 
of such agreements are obtainable from the home 
offices of most insurance companies. 


estate planner’s problem to map out the 
most practical way to accomplish such 
purpose. The modus operandi will, of 
course, be different in each instance de- 
pending upon many varying factors, 
such as the size of the business, its size 
in relation to other assets of the owner’s 
estate, whether or not all of the mem- 
bers of the owner’s family are active 
in the business and whether or not they 
can be expected to act in harmony after 
the owner’s death. 


i. Business Represents Small Proportion 
of Estate 


Occasionally the problems faced in 
preserving a family business for the 
owner’s family can be divorced from all 
tax complications, as where the total 
value of the estate is less than the 
Federal estate tax exemption or where 
other assets are available for liquidity. 
However, in the vast majority of cases 
in which the estate planner will be in- 
volved, the tax bite at the owner’s death 
will be an important consideration. 


ii. Business Represents Large Proportion 
of Estate 


Sec. 303 of the Code is extremely im- 
portant in meeting the death tax prob- 
lems in many typical situations where 
the family business is incorporated. 
Where applicable, this section permits 
redemption by the corporation without 
adverse income tax consequences (tax- 
ability as a dividend) of any amount 
of stock not exceeding the total of the 
death taxes, funeral and administra- 
tion expenses. 


In order to qualify for such favored 
tax treatment, certain requirements 
must be met.4 The stock of the cor- 
poration held by the estate must be in 
excess of either 35% of the gross estate 
or 50% of the taxable estate. In some 
cases — particularly where the marital 
deduction is used — 35% of the gross 
estate will result in a higher figure. To 
illustrate: the gross estate amounts to 
$500,000; debts and administration ex- 
penses reduce the adjusted gross estate 
to $450,000. If the maximum marital de- 
duction is used, the taxable estate will 
be one-half of the adjusted gross estate, 
minus the $60,000 exemption, or $165,000. 
In this case 35% of the gross estate 
amounts to $175,000, while 50% of the 
taxable estate is only $82,500. 

In some instances a decedent’s estate 
may consist of ownership of two or 
more corporations and no single one of 
them may meet the above requirements. 
A special rule permits such corporations 
to be treated as a single corporation for 
this purpose if the decedent owns more 
than 75% of each of them.5 


If an analysis of the estate indicates 


4IRC Sec. 303 (b) (2) (A). 
SIRC Sec. 303 (b) (2) (B). 
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that meeting these requirements might 
be a close question, affirmative action can 
often be taken to increase the likelihood 
of qualifying for Sec. 303 treatment. 
Steps can be taken, for example, to in- 
crease the value of the corporation stock 
in relation to the over-all value of the 


entire estate. This could be accom- 
plished by increasing the capitalization 
of the corporation and transferring to 
it assets held outside of the business; 
or, if this is not practical, the same re- 
sult could be achieved by reducing the 
size of the general estate through gifts 
to members of the family. 


It may not always be advisable or pos- 
sible to make use of the provisions of 
Sec. 303 even when the technical re- 
quirements can be met. If control of 
the family business is represented by 
only a small margin of stock ownership 
then, obviously, redemption of any of 
the stock by the corporation may jeop- 
ardize family control. 


However, if a majority of the stock is 
held by the family, it may be possible 
to reap the benefits of a Sec. 303 re- 
demption without endangering control. 
Even after the death of the owner the 
corporation (now controlled by the 
owner’s estate) can, if permitted by the 
laws of the state of incorporation, issue 
non-voting common stock to the share- 
holders on the basis of their common 
stock holdings. The provisions of Sec. 
303 are expressly made applicable to 
such “new stock.”6 The non-voting stock 
held by decedent’s estate can then be re- 
deemed without sacrificing any control 
over the family business. 


Even though the technical require- 
ments of Sec. 303 can be met without 
endangering control, relief under this 
section may be meaningless for a very 
practical reason. The corporation may 
not have sufficient liquidity to redeem 
any stock, The period immediately fol- 
lowing the death of the principal stock- 
holder is likely to be critical and is 
hardly the time for the business to im- 
pair its working capital or to jeopardize 
its solvency by redeeming any substan- 
tial portion of its outstanding stock, 
unless plans to do so have been made 
beforehand. If it is intended to utilize 
the provisions of Sec. 303 for the pur- 
pose of meeting death taxes, steps should 
be taken during the owner’s lifetime to 
build up surplus in a form which is 
readily marketable, or consideration 
should be given to the purchase of key- 
man insurance. Care must be taken, 
however, not to run afoul of the un- 
reasonable accumulation provisions of 
Code Section 531. 


Assuming that the business owner is 
insurable, key-man insurance provides 
the most practical way to meet the cash 
needs of a Sec. 303 redemption. Al- 


*IRC Sec. 308(c). 


though the premiums are not deductible 
by the corporation the death benefit, if 
payable in one sum, is not subject to 
income tax. Neither is the death benefit 
subject to estate tax as an asset of the 
owner’s estate, although it may increase 
the value of the stock for Federal estate 
tax purposes. 


iii. Protecting Voting Control of Family 
Business When Complete Ownership 
Cannot be Retained 


While it might be feasible for a small 
business to redeem its stock under Sec. 
303 it is often impracticable for a larger 
business to even consider such an ap- 
proach. To illustrate: A owns Company 
A worth $200,000, and B owns Company 
B valued at $5,000,000. A redemption of 
one-sixth of the stock of A Company to 
meet death taxes of $32,700 might not 
have too severe an impact on its con- 
tinuing operation but it would be un- 
realistic to expect that B Company could 
liquidate without serious consequences 
the approximately one-half of its net 
worth needed to meet taxes of almost 
$2,500,000 at B’s death. 


If the corporation itself cannot gener- 
ate sufficient cash to meet the death tax 
requirements, the funds must come from 
sources outside of the business. This will 
usually mean either increasing the capi- 
talization of the corporation or a direct 
sale of some part of Father’s stock to 
outsiders. In either case it will mean a 
dilution of the stock ownership by the 
family and possible loss of control of 
the business. If outside ownership in 
the family business is inevitable then, 
obviously, efforts should be directed to- 
ward maintaining control. 


iv. Voting and Non-voting Classes 


The key to such planning is the crea- 
tion of two or more classes of corporate 
stock, although it should not be over- 
looked that such action will preclude 
Subchapter S treatment of the corpora- 
tion’s earnings.? Where the laws of the 
state of incorporation permit, voting and 
non-voting common stock can be used 
for this purpose. If non-voting common 
stock cannot be issued, preferred stock 
having a relatively high par value and 


limited voting rights will give substan- [ 


tially the same results. 


Ideally, preferred stock should be pro- 
vided for at the time of incorporation or 
should be issued before the family busi- 
ness has built up an earned surplus s0 
that the taint of Sec. 306 stock cat 
be avoided. However, even where Set. 
806 stock cannot be avoided it is not 
likely to be too material. 


7TThe tax benefits available under Subchapter S are 
limited to corporations having one class of stock: 
IRC Sec. 1871 (a) (4). 

8Sec. 306 problems can be avoided if the stock is 


issued at a time when the corporation has no earned i 


surplus. 


TRUSTS AND EstTATES 















One Wall Street 
> 
‘| home of the 


| Personal Trust 
Division of 









































S 
the Irving 
st 
r- 
1X 
7 Complete trust services play a 
l ° ° ° ‘ 
mi vital and effective role in today’s 
ct | fast-paced banking requirements. 
to : 
. Here at our Personal Trust Di- é 
’ vision an experienced and highly L 
ye trained staff handles custodies and 
on, advisory custodies, estate and trust 
bo- administration, pension and profit- 
sharing plans, and estate planning. 
The knowledge and experience 
a of our Personal Trust Division are 
a 
wi as close as your telephone. 
ide 
ra- 
the 
“| IRVING TRUST | 
sed 
non a 
a COMPANY /; 
and 


























an- f 
One Wall Street, New York 15, N.Y. 
a Capital Funds over $145,000,000 : tts 
‘ 
~ Total Assets over $1,700,000,000 
; $0 GEORGE A. MURPHY, Chairman of the Board 
cal WILLIAM E. PETERSEN, President 
“ Personal Trust Division 
EDWARD J. VEITCH 

Vice President in Charge 
re MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
ck is 7 


:rned 


TES} OcToBerR 1960 





911 

















— for estates, _— 
individuals and DEPARTMENT 
corporations. | HEADQUARTERS 
Call upon us Phoenix, 
for any services Aetzona 
needed in Arizona 





by your clients /% 
or customers. 


912 


Bar PROCEEDINGS 






With more than a single class of stock 
available it is a much easier task to 
devise a suitable plan for perpetuating 
control of the family business. The added 
flexibility will materially assist in cop- 
ing with the business problems which 
are peculiar to the particular business 
as well as the family problems which are 
quite likely to be different in each situa- 
tion. 

With sufficient non-voting stock avail- 
able it is theoretically possible to raise 
sufficient funds for death tax require- 
ments without endangering control of 
the family business. Nevertheless, as a 
practical matter, it may be difficult, if 
not impossible, to interest outside capital 
in taking non-voting stock or a minority 
position in the company. If such a pro- 
gram is decided upon it is much more 
likely to meet with success if it is ac- 
complished during Father’s lifetime. The 
employees and executives connected with 
the company may be a logical source for 
outside capital and a sale to them would 
insure, to some extent at least, the con- 
tinuing loyalty of management after the 
death of the principal stockholder. 


v. Use of Preferred Stock 


Another planning technique to provide 
liquidity for taxes is the use of preferred 
stock as a dividend.® It may be a divi- 
dend, but it could also be a recapitaliza- 
tion which would reduce the par value 
of the common stock, the reduction in 
common capital being shifted to the pre- 
ferred stock. This accomplishes two 
things. 

First, it gives Father (presumed the 
heavy majority stockholder) a _ small 
amount of low-value common stock. 
Father can then start making gifts of 
the common stock with low gift tax con- 
sequences. The common stock may, for 
example, be worth only one-twentieth of 
what it was worth before the issuance 
of the preferred stock. Thus, control of 
the corporation can be shifted to other 
family members. Another advantage of 
this arrangement is that after the gift 
has been made, future appreciation and 
growth will be in the common stock 
which is no longer in the hands of 
Father and there will thus be no further 
increase in the size of Father’s estate. 


Secondly, it gives Father a large 
amount of preferred stock. This arrange- 
ment provides a method of paying in- 
come to Father after his retirement in 
the form of dividends upon his preferred 
stock. It would not be necessary to de- 
clare substantial dividends on the com- 
mon stock, and the remaining corporate 
income could be retained for future 
growth. 

The preferred stock can be cumulative 
or non-cumulative and if there is no 
standard set for the exercise of director 
discretion there can be flexibility in 


®IRC Sec. 305 (a). 


consideration of preferred dividends. 
However, such flexibility has its dis- 
advantages. Father has no assurance 
that he will get his preferred dividends 
and, having given away control, may be 
at the mercy of the younger family mem- 
bers. This normally is not good, but 
there are three methods by which this 
disadvantage may be overcome. One is 
to make the preferred stock cumulative 
and require payment of a dividend if 
company profits are at a certain level. 
Another is to grant voting rights to pre- 
ferred if, e.g., three consecutive pre- 
ferred dividends are passed. The third 
method is the key to many problems. 


If, in the recapitalization, non-voting 
common stock is also used with the pre- 
ferred stock, the family can rearrange 
its type of ownership. Father would keep 
the preferred stock. The common non- 
voting stock would be a high proportion 
of the total common stock, e.g., 90%, 
and thus 90% of the future appreciation 
would be in the non-voting common. 
Father could sell or give away this non- 
voting common, retaining the voting 
common and thus his control of the com- 
pany. More often than not, the closely 
held family corporation is the result of 
the efforts primarily of one man who 
hesitates to give up his control all at 
once. The combination of voting and 
non-voting stock permits him to avoid 
sizable future appreciation in his own 
estate, permits him to sell, or the com- 
pany to issue non-voting stock to em- 
ployees who are not family members but 
who want a “share” in the business, and 
permits him to incur only a small gift 
tax if he starts giving away the voting 
stock. 


Of course, the preferred stock would 
be considered Sec. 306 stock!° and, if it 
were sold or redeemed, Father might be 
taxed on the proceeds as ordinary in- 
come to the extent of accumulated profits 
and earned surplus. However, Father 
should keep the preferred stock until his 
death. The Sec. 306 stock then loses its 
identity as Sec. 306 stock and acquires 
a new cost basis which will be its fair 
market value at the date of his death, 
or the optional date, thus removing the 


taint of Sec. 306.11 It becomes regular | 


preferred stock at that time. The pre 
ferred stock may be retained in the 
estate and trust to provide income for 
the widow who is not active in the busi- 
ness, or for the children or other bene- 
ficiaries, or it may in part be redeemed 
to pay taxes and estate expenses within 
the limitations imposed by Sec. 303. 


To illustrate how this operates, sup- 
pose there are three family members 
who now own the common stock: father 
51%, mother 20% and son 29%. A plan 
of recapitalization is adopted whereby 
the new capital structure is 70% pre 


10TRC Sec. 306(c). 
UReg. 1.806-3. 
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ferred stock, 25% non-voting common 
stock and 5% voting common stock. Each 
holder of common stock receives new 
voting common stock with par reduced 
on a 20:1 ratio. Each stockholder may 
elect to receive the balance of his equity 
either in non-voting common stock or in 
preferred (with a proper fomula if 
there is not enough of either class of 
stock.) Father chooses preferred for the 
balance of his equity, mother chooses 
preferred and non-voting common and 
son chooses non-voting common. 

Voting control is the same since each 
has retained the same ratio of voting 
common. Son has future appreciation in 
his 5:1 non-voting common stock. Father 
still has control (51% of voting) but 
may give it up with relatively small gift 
tax. If the company has an adequate 
retirement plan, Father can give his 
voting stock to son, and then receive 
his preferred dividends and his payments 
from the Company retirement plan. 
Father’s future income is assured, son 
controls the Company while Father is 
still available to give counsel and advice, 
and the common stock is of such low 
value that other executives may be per- 
mitted to purchase stock with a smaller 
outlay. 

A somewhat similar recapitalization 
might be effected whereby Father re- 
ceives voting preferred stock and com- 
mon stock which is non-voting until such 
time as the preferred stock may have 


been redeemed. If the common stock has 
only a nominal value at the time of re- 
capitalization, Father can dispose of it 
to other members of his family without 
serious gift tax consequences, This does 
two things: it permits him to pass on 
to his family the stock which represents 
the future growth of the business, and 
it eliminates from his estate the common 
stock which normally creates the difficult 
valuation problems at death. By keeping 
the voting preferred stock Father re- 
tains control of the business during his 
lifetime, is reasonably assured of a 
steady income from dividends on his 
preferred stock as long as he lives, and 
can be almost certain that his action 
will have substantially reduced his death 
taxes if the business maintains its nor- 
mal growth. 

The flexibility of corporate control 
which is possible through various com- 
binations of common and preferred 
stocks, both voting and non-voting, is 
extremely great and for all practical 
purposes is limited only by the ingenuity 
of the estate planner, the requirements 
of the family and business and, of 
course, by the restrictions on classes of 
stock and voting rights imposed by the 
state of incorporation. 


vi. Advantages of Flexible Capital 
Structure 


A flexible capital structure of the 
family business can be of tremendous 


assistance even when it is not necessary 
to raise outside capital. It is a rare and 
unusual family business in which all of 
the children should be given equal or 
identical interests. In many instances 
only the eldest son will follow in 
Father’s footsteps. Only infrequently do 
daughters take an active part in the 
family business and then usually in a 
non-executive capacity. 


If Father has, for example, a son and 
two daughters, and only the son is 
active with him in the business, it would 
ordinarily be unreasonable to expect the 
son to carry on the business for the 
benefit of his sisters whose husbands, 
presumably, have their own outside busi- 
ness interests. If his estate were suffi- 
ciently large, Father would undoubtedly 
wish to leave the Company to his son 
and give cash or securities to his daugh- 
ters. But, in many cases such equalization 
with other assets will not be possible. A 
wise solution might be achieved, how- 
ever, by giving the son voting common 
stock and giving non-voting preferred 
stock to the daughters.!2 It would not 
be difficult under this arrangement to 
give each child a one-third interest in 
the business determined as of the date 


12Jn states where all shares of stock must be given 
equal voting rights the same result can be accom- 
plished by the use of preferred stock having a rela- 
tively high par value, e.g., a corporation with capi- 
tal of $100,000 could have 50,000 shares of no-par 
value common stock and 500 shares of $100 par value 
preferred stock. 
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of Father’s death, while at the same 
time insuring that control of the com- 
pany and the benefits resulting from his 
continued efforts would accrue primarily 
for the son’s benefit. 


vii. Placing Family Business in Trust 


There are a number of reasons which 
may prompt Father to bequeath his stock 
to a trustee. If the children are minors 
the trustee may hold the stock until such 
time as they attain their majority and 
in the meantime apply the income for 
their benefit. In another case Father 
may doubt the ability of his children to 
retain and effectively manage the stock 
and he may desire that--such stock be 
placed beyond their power. The wish to 
avoid family quarrels between children 
who are active in the business and those 
who are not could also be an important 
basis for using the testamentary trust. 
Further, children may have sizable es- 
tates of their own and in order to mini- 
mize estate taxes at their deaths. Father 
may desire to leave his stock in trust 
to pay the income to them for life with 
ultimate distribution of the stock to his 
children. 

Let us assume that Father owns 
70% of the outstanding shares of the 
family corporation, the other 30% being 
scattered among employees, and that he 
has three children — a son trained in 
the management of the business and two 
married daughters. He wishes his estate 
ultimately to be divided among his de- 
scendants per stirpes, but realizes that 
among them and their spouses only his 
son has the knowledge and training 
necessary to run the business. It is 
Father’s wish that his share in the fam- 
ily corporation shall ultimately be dis- 
tributed to his son and other assets to 


his daughters, and he directs the trustee 
to effectuate this wish so far as it is 
possible to do so. The son may be given 
the right at any time to purchase the 
shares from the trusts at the value per 
share last determined for Federal estate 
tax purposes, or at a price determined 
by a new appraisal, and it may be pro- 
vided that one-third of the purchase 
price may be represented by the son’s 
promissory note, so that upon final dis- 
tribution such note may be distributed 
to him as part of his aliquot share of 
the total trust estate. 


viii. Use of Charitable Foundation for 
Maintaining Family Control 


The technique of a charitable founda- 
tion to perpetuate control of a family 
business is particularly useful where the 
business is especially large and the taxes 
at Father’s death would otherwise be 
confiscatory. It makes little difference 
so far as control of the family business 
is concerned whether voting or non- 
voting stock is transferred to the foun- 
dation upon Father’s death. If the vot- 
ing stock is given to the foundation then, 
of course, control of the foundation 
should be lodged in members of the fam- 
ily as a self-perpetuating board of direc- 
tors or trustees. The mere fact that the 
family controls the foundation, which in 
turn controls the family business, will 
not impair its exempt status provided it 
otherwise qualifies for tax exemption.13 

A family foundation created during 
Father’s lifetime may have additional 
benefits, particularly if he is in high 
income tax brackets. Annual gifts of 
company stock can be made at their ap- 
preciated market value without capital 
gains tax. Without parting with control 


18IRC Sec. 503 (c); Reg. 1.503 (c)-1. 
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of his company, Father can obtain the 
benefit of substantial deductions against 
his current taxable income. Such gifts 
to his controlled foundation will also 
make possible long-range charitable pro- 
graming without the necessity of mak- 
ing annual commitments. It insulates 
him personally from the harassment of 
fund raisers. In addition, it permits bor- 
rowing from, selling to, and leasing back 
all kinds of properties as long as the 
terms can be commercially justified. 


The family foundation is not essen- 
tial in utilizing the charitable gift as a 
medium perpetuating control of a family 
business. Gifts of company stock can 
be made to any recognized charities but 
in such case only the preferred or non- 
voting stock should be used while the 
voting stock is retained for the family. 


ix. Maintaining Family Control Through 
Divisive Corporate Reorganization 


Thus far we have dealt with planning 
techniques which might enable the fam- 
ily to continue operation of the business 
as it exists on the date of Father’s death. 
This will be the objective in most cases. 
There will be some instances, however, 
where an entirely different approach 
should be explored. 


As a family business prospers and 
grows it frequently branches out into 
other lines, takes on new products and 
absorbs other businesses. Its operations 
become far-flung. Although Father, dur- 
ing his lifetime, may have the capital, the 
daring and the ability to hold together a 
business empire, it may be unreasonable 
to expect other family members to con- 
tinue to do so, particularly under the 
handicap of raising heavy death taxes. 


Instead of thinking in terms of main- 
taining voting control of a family busi- 
ness, the ownership of which will largely 
pass to non-family stockholders upon 
Father’s death, it might be better to 
salvage the original or more profitable 
lines making up the family business and 
to sell or liquidate the balance for taxes. 
The younger family members might be 
better able to build for the future if they 
are given sole ownership of the hard 
core of the business rather than a minor- 
ity interest in extensive operations even 
though it would be possible to give them 
voting control. 


x. Tax-Free Reorganization 


If the family corporation is engaged 
in two or more separate businesses, 
Father may be able to convert his busi- 
ness empire into two or more entirely 
separate corporations by means of a tax- 
free reorganization. Depending upon the 
technical method employed, it can be ac- 
complished by means of a “split-up,” a 
“split-off” or a “spin-off.” It will be a 
split-up if Father turns all of his old 
stock for new stock in each of two or 
more separate corporations, which may 
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have been either previously existing sub- 
sidiaries of the main corporation, or 
newly formed subsidiaries to each of 
which the parent corporation transfers 
a separate business. It will be a split-off 
if he turns in part of his stock of the 
parent company for all of the stock in 
one or more of the subsidiary corpora- 
tions. If Father simply receives the stock 
of one or more subsidiary corporations 
without turning in any of his old stock 
it is known as a spin-off. However, dis- 
tributions of the types discussed here 
will be tax free only if they comply with 
the technical requirements of the statute 
and regulations. Among other things, the 
transaction must not be used “princi- 
pally for the distribution of the earnings 
and profits” of any corporation! and 
the family company must consist of two 
or more separate businesses which it has 
been operating for at least five years.15 


A split-up, split-off or spin-off may 
also be desirable where Father is not the 
sole owner of the business. Frequently, 
a successful enterprise is the result of 
the joint efforts of two or more associ- 
ates. While the founders may have been 
able to act harmoniously it does not al- 
ways follow that the second generation 
of each family will have the same mutual 
respect for the abilities, industry and 
integrity of the others. Since it is al- 
most certain that some members of the 
second generation will be more vitally 
interested in the business than others 
and since it is unlikely that anyone will 
have clear-cut control of the business, 
irreconcilable differences are likely to 
arise. A reorganization of the company 
into two or more of its component parts 
may often provide a satisfactory solution 
in this kind of family situation. 


xi. Use of Marital Deduction in 


Maintaining Family Control 


Since 1948 the marital deduction has 
permitted greater flexibility in planning 
for family control of the business after 
Father’s death.16 As previously pointed 
out, in order to qualify as a Sec. 303 
redemption, the company stock must 
represent at least 35% of the gross 
estate or 50% of the taxable estate. If 
the maximum marital deduction is used, 
50% of the remaining taxable estate will 
always be less than 35% of the gross 
estate.17 Thus, use of the marital deduc- 





MIRC Sec. 355 (a) (1) (B); Regs. 1.355-2.:A prior 
commitment to sell distributed stock or the absence 
of a purpose “germane to the business of the corpo- 
ration” may cause the transaction to be treated as a 
device for the distribution of earnings. The entire 
corporate reorganization area is a highly technical 
one and should not be entered into without thorough 
familiarity with the statute, the regulations and 
other authorities, nor in many cases without a for- 
mal advance ruling from the Internal Revenue Serv- 
ice. An excellent introduction to the subject is Stin- 
son and Anthoine, Tax Free Exchanges, a pamphlet 
Published by the Practising Law Institute, 20 Vesey 
St., New York 7, N. Y., revised January, 1959. 

MIRC Sec. 355(b); Reg. 1.355-1(c). 

16IRC Sec. 2056. 

17 Assume that the gross estate is $200,000 and that 
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tion will enable Sec. 303 to be used to 
redeem family stock which would not 
otherwise qualify for redemption. 


The other principal benefit of using 
the marital deduction at Father’s death 
is the fact that the total combined’ taxes 
in both Father’s and Mother’s estates 
will probably be somewhat reduced; but 
what is much more important is that the 
tax at Father’s death will quite often 
be substantially reduced.18 The period 
immediately following Father’s death is 
probably the most difficult that any fam- 
ily business must weather and any re- 
duction of taxes — or even a postpone- 
ment until Mother’s death — is welcome. 


xii. Marital Deduction May Have 
Problems 


In spite of tax benefits, the marital 
deduction may create some planning 
problems, particularly if the marital be- 
quest cannot be satisfied other than with 
company stock. In most cases both 
Father and Mother will have the same 
objectives, e.g., passing ultimate owner- 
ship of the family business on to the 
children. In such circumstances it is 


there are no deductions other than the marital de- 
duction so that the gross estate and the adjusted 
gross estate are identical. The maximum marital de- 
duction of $100,000 and the specific exemption of 
$60,000 reduce the taxable estate to $40,000. With- 
out the marital deduction the stock must be valued 
at $70,000 or more (35% of $200,000) to qualify 
while the marital deduction and the specific exemp- 
tion reduce the required value to $20,000 (50% of 
$40,000). In cases of normal deductions from the 
gross estate for administrative expenses, debts, etc., 
the differential may be much greater. 

18The marital deduction may or may not result in 
lower combined taxes in the estates of both husband 
and wife depending upon many factors such as the 
relative size of the estates, whether or not values in- 
crease or decrease after the death of the spouse first 
to die, subsequent gifts or principal encroachments, 
etc. Even though total taxes may be increased, the 
marital deduction will always effect a postponement 
of tax until the death of the surviving spouse and 
this alone may warrant its use. 


reasonable to assume that Mother will 
leave her stock to the children or will 
fail to exercise her power of appoint- 
ment!® if Father sets up a marital trust 
for her benefit. 

It may be more difficult to predict the 
final results if Mother is not on the best 
terms with the children or, perhaps, is 
not the mother of the children. She may 
have children of her own by a prior mar- 
riage. It must be anticipated in such 
circumstances that she might exercise 
her power to appoint to her own chil- 
dren rather than in favor of Father’s 
children. Here again, use of the pre- 
ferred or non-voting stock to satisfy any 
portion of the bequest to Mother will 
help to eliminate some of these problems. 


xiii. Retaining Key Employees 

Father may not always realize, and 
may be reluctant to admit, that the re- 
tention of his key employees after his 
death may be just as vital to the per- 
petuation of his business as preparing 
to meet the tax problems and working 
out methods of maintaining family con- 
trol. Many family businesses must be 
sold upon Father’s death for no other 
reason than failure to plan in advance 
for the retention of key non-family em- 
ployees. 

Key personnel may be willing to re- 
main while Father is living for any 
number of reasons — perhaps for no 
better reasons than loyalty to Father 
and confidence that he will “do right” 
by them. However, at Father’s death 
these men will have to make a decision 
as to their own best interests and this 
may mean starting their own business 
or going with a competitor who offers 
a pension, profit-sharing plan or other 


19IRC Sec. 2056 (b) (5). 
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incentives. Father should assume that 
this could happen and, if he hopes to 
perpetuate his business with reasonable 
assurance of future success, he should 
initiate definite plans to retain key man- 
agement during the critical period fol- 
lowing his death. 

It is quite probable that if Father has 
been operating a successful business he 
has been compensating his executives 
on a competitive scale and has been re- 
warding outstanding efforts with annual 
cash bonuses. There is no substitute for 
adequate compensation in holding valu- 
able employees but this alone will not 
guarantee that key personnel will re- 
main with the business after Father’s 
death. A deferred-pay plan, a pension or 
profit sharing arrangement or some form 
of stock option agreement will be much 
more potent in tying management to the 
business after Father’s death than 
higher annual salaries during his life. 


The simplest form of inducement will 
usually be some type of deferred-pay 
plan under which key employees will 
receive monthly benefits after retire- 
ment, if they stay with the company 
until age sixty-five, such as, for example, 
$1,000 a month for a period of ten 
years; or, if death occurs before age 
sixty-five the monthly payments will be 
made to the wife or other beneficiary.2° 


20The first $5,000 received by a beneficiary is ex- 
empt from income tax under IRC Sec. 101(b). 
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Assuming that the employee is receiving 
adequate compensation for his current 
needs, such an arrangement will better 
enable him to provide for his future 
than additional annual compensation of 
the same amount which would be subject 
to income tax in his highest bracket. 
Such a deferred-pay plan need not cost 
Father’s company any more than he 
would normally pay his key employees 
as cash bonuses,”! but it will be a great 
deal more effective in keeping them with 
the business. 


xiv. Pension and Profit Sharing Plans 


If Father’s company does not already 
have a qualified pension plan,?? the ad- 
vantages of such a plan should be 
promptly explored. In the present era of 
employee emphasis upon “security” a 
pension plan will go a long way toward 
insuring that the rank and file of 
Father’s employees will not drift away 
from the business after his death. In 
addition, the pension can be made 
especially attractive to key employees 
by making benefits proportionate to com- 
pensation and years of service with the 
company. The annual amounts paid by 
the company into the pension fund are 
income tax deductions*? and the earn- 
ings of the pension fund accumulate tax- 
free. Payments into the fund are not 
taxable income to the employees until 
actually paid out to them after retire- 
ment.*4 ‘ 

A qualified pension plan, while help- 
ful, may not be sufficient to retain cer- 
tain of Father’s key employees. A non- 
qualified plan may also be needed to 
build up the benefits beyond those which 
would be permitted under a qualified 
plan; but a nonqualified plan has the 
objection that the cost of such additional 
benefits will either be taxed to the key 
employees as current compensation or 


2 Additional annual compensation of $12,000 to a 
key employee would cost a company in a fifty-two 
per cent surtax bracket $5,760 annually. This 
amount will usually be sufficient, depending upon 
the insurer and type of policy selected, to cover an- 
nual premiums if the company should elect to fund 
its obligation under the employment contract. 

2IRC Sec. 401; Reg. 1.401-1. 

23IRC Sec. 404. 

IRC Sec. 402(a); Reg. 1.402 (a)-1. 


the company must absorb the added ccst 
and postpone any tax deductions until 
the benefits are actually paid to the 
employees. 

A qualified profit-sharing plan may 
be used in lieu of or in conjunction with 
a pension plan. Company contributions 
are tax deductions, the income of the 
funds held under the plan accumulates 
tax free and the employees pay no tax 
until the benefits are actually received 
or made available to them.*5 From 
Father’s viewpoint it has the added ad- 
vantage that, unlike annual company 
contributions to a pension plan which 
are fixed upon the basis of actuarial re- 
quirements, the annual contribution to 
a profit-sharing plan is based upon an- 
nual profits.26 Further, since employee 
benefits are geared to company profits, 
it is reasonable to expect that employees 
will take a more personal interest in the 
welfare of the business, both now and 
after Father’s death. 


xv. Stock Plans 


Although deferred-pay plans and pen- 
sion and profit sharing arrangements all 
play an important part in the retention 
of employees, it is likely that some kind 
of a stock plan will be much more ef- 
fective in keeping key employees with 
the business after Father’s death. The 
more that top management can identify 
itself with ownership of the business the 
more likely it is to remain. Voting com- 
mon stock will usually be more effective 
for this purpose, but where family con- 
trol may be jeopardized other classes of 
stock can be used. The particular stock 
plan best suited will depend somewhat 
upon the capital structure of Father’s 
business and the economic circumstances 
of his employees, and it might take any 
one of several forms such as a stock 
bonus, stock purchase or stock option 
plan. 


*®The tax to the employees upon retirement will 
usually be at long-term capital gain rates. IRC Sec. 
404(a) (2). 

*%In the case of a profit sharing plan it is not 
necessary for the employer to contribute every year 
or in the same ratio although making a single or 
occasional contribution out of profits does not estab- 
lish a qualified profit sharing plan. Reg. 1.401-1(b) 
(2). 
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Under the stock bonus plan the stock 
will be awarded to the key employees as 
an incentive bonus. Unless it is a quali- 
fied plan*7? the value of the stock repre- 
sents additional current compensation to 
the key employees and may present them 
with too great an income tax burden un- 
less the stock bonus is coupled with a 
cash bonus, On the other hand, since the 
value of the stock bonus is an income 
tax deduction for the business, the cash 
position of the company will be im- 
proved by the amount of its tax reduc- 
tion. 

A stock purchase plan for Father’s 
key employees can be quite simple. They 
will be permitted to buy a certain num- 
ber of shares of common stock or other 
class of stock at or below the current 
market value. To the extent that the 
agreed price is below market it will 
represent additional taxable compensa- 
tion to the employees.28 They will gener- 
ally be permitted to purchase stock on 
an installment plan and the interest 
charged will likely be less than the divi- 
dends paid, thus permitting the stock to 
“carry itself.” 

Of all the various types of stock plans 
the stock option plan is most likely to 
insure that the key employees of the 
business will remain with the company 
after Father’s death. Unlike the stock 
purchase agreement, the key employee 
does not bind himself to buy the stock. 
He need purchase the stock only if the 
market value is increased over the option 
price and it is to his advantage to do 
so. Since he has nothing to lose, but will 
gain only if the business prospers, such 
an arrangement will tend to assure his 
own best efforts and his continuing 
loyalty to the company. The stock option 
can be either unrestricted or _ re- 
stricted.29 


7A qualified stock bonus plan is subject to the 
same requirements as a profit sharing plan and is 
defined by the regulations as ‘‘a plan established and 
maintained by an employer to provide benefits simi- 
lar to those of a profit sharing plan, except that the 
contributions by the employer are not necessarily 
dependent upon profits and the benefits are distrib- 
utable in stock of the employer company.” Reg. 
1.401-1(b) (1) (iii). 

This will not generally be true if there are re- 
strictions upon the resale of the stock. 


The unrestricted option, while permit- 
ting greater latitude, has definite tax 
disadvantages. If the market price at 
the time the employee exercises his op- 
tion is greater than the option price, 
such excess is treated as additional com- 
pensation and taxed as ordinary income. 
Thus, if the option price is $50 per 
share at a time when the market value 
is $100 and the employee sells for $200 
he realizes ordinary income of $150 a 
share at the time of sale. 

For this reason, it is more than likely 
that a restricted stock option plan will 
be offered key employees. If the option 
price when given was at least 95% 
of the market value, the employee does 
not realize ordinary income at any time 
and incurs a capital gain tax only if 
the option is exercised at a profit. If the 
option price is in excess of 85% of mar- 
ket value but less than 95%, the em- 
ployee may realize ordinary income but 
only when the stock is later sold by him 
or his estate. In such case the taxable 
income is the difference between the op- 
tion price and the market value of the 
stock when issued, or the price for which 
the stock is later sold, whichever is the 
lower. To illustrate: if the option price 
is $85 at a time when the market value 
is $100 and the stock is later sold by 
the employee at $150 he realizes ordi- 
nary income at the time of sale amount- 
ing to $15 per share. In addition, he 
will realize a capital gain of $50 per 
share ($150 reduced by his cost basis 
of $85 increased by $15 ordinary in- 
come), 


Ill. PROBLEMS INVOLVED IN 
HANDLING A FAMILY BUSINESS 
IN TRUST 


We have considered earlier the im- 
portance of a thorough analysis of the 
nature, form and prospective manage- 
ment of the family business to determine 
whether or not it is feasible to consider 
plans to perpetuate family control. As- 
suming that continued family control is 


2The restricted stock option can be very advan- 
tageous, taxwise, to the employee but care must be 
exercised to meet all of the conditions. IRC Sec. 421; 
Reg. 1.421-2. 
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practical, various planning techniques 
have been suggested by which such ob- 
jective might be accomplished. Some of 
these plans necessitate the use of trusts. 
Serious consideration should be given to 
many of the problems attendant upon 
the handling of business interests in 
trusts. 


i. Valuation Problem at Owner’s Death 


Upon Father’s death, it will of course 
be necessary to place a valuation upon 
the family business in the estate tax 
return, and to defend that valuation 
when the return is audited.3° The fact 
that the business interest has been 
placed in a testamentary trust does not 
present any different valuation problem 
than if the interest had been left out- 
right to Father’s family. In either case, 
however, the problem of valuation is al- 
most certain to be much greater than 
if the business had been sold at Father’s 
death under a binding buy-sell agree- 
ment. 


One of the factors which complicates 
the valuation problem is the difficulty of 
determining the effect of Father’s death 
upon the fair market value of the stock. 
If the business depended heavily upon 
his personal ability, the value of the 
stock may have to be materially dis- 
counted as a result of his death.31 This 


SeITRC Sec. 2031; TD 6296, Reg. 20.2031. 
“Fourth National Bank v. U. S., 15 AFTR 1011, 
83 F. 2d 85; Newell v. Comm., 66 F. 2d 102. 
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may be so even though others are avail- 
able to take up the full burden of operat- 
ing the business without interruption 
and under favorable circumstances. 


ii. Credit and Capital Needs of Business 


Where a family business is to be held 
in trust following Father’s death, the 
working capital requirements of the 
business should receive careful study. 
Due to the nature of the business, credit 
may not be easy to obtain after his 
death, as for instance where he was the 
key man in a personal service type busi- 
ness. However, even where it has been 
decided to continue the business in trust 
it would appear to be of doubtful wis- 
dom to commit other estate assets to 
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the risk of the business in the absence 
of unusual circumstances.32 


Thus, if working capital requirements 
cannot be raised t ‘rough ordinary chan- 
nels and on the security of the equities 
already in the business, it may well be a 
situation where a sale or liquidation of 
the business is indicated. On the other 
hand, there might be situations where 
the use of other trust assets may be 
essential to preserve the trust estate. 


iii. Dividend Policy 


One of the most difficult problems 
which must be considered in connection 
with any plan to perpetuate a family 
business is a determination of future 
dividend policy. During Father’s life- 
time he very likely took what income he 
required in the form of a salary and 
the dividend policy of the company was 
something which concerned only him and 
the Treasury Department. It will not be 
that simple after Father’s death. 


More than likely the management 
which replaces him as operating head 
of the business, whether it be Son or 
key employee, will insist upon substan- 
tial compensation. If Son _ replaces 
Father his income needs are thus pro- 
vided for. But what about Mother and 
Sister? If they are trust beneficiaries it 
is important that some of the earnings 
of the family business flow to them in 
the form of dividends. But how much of 
the company earnings should be paid out 
in dividends? Father quite likely built 
up the business by plowing back earn- 
ings into expanded operations, capital 
improvements and new products. 

If too much of the earnings are now 
paid out in the form of dividends, the 
business faces the danger that it may 
lose its position in the field and that 
instead of continuing to grow it may 
begin a gradual decline with the specter 
of possible bankruptcy at the end of the 
road. It may be more than Father has 
any right to expect that the trustee 
selected will have the mature judgment 
an ability to weigh impartially the fu- 
ture requirements of the _ business 
against the present needs and rights of 
the income beneficiaries, and Father and 
his attorney should make every effort to 
set forth some guide-posts rather than 
leaving this entirely to the discretion of 
the trustee. 


iv. Compensation of Trustee 


There is little question that the opera- 
tion of Father’s business by a trustee 
will require closer attention, greater 
responsibility and higher skill than the 
management of a portfolio of listed se- 
curities. In the absence of any specific 
provision in his will the trustee’s com- 


Cowdery, “To Handle or Not to Handle,” 94 
TRUSTS AND ESTATES, No. 6, p. 484; American Bank- 
ers Association Handbook “Handling Businesses in 
Trust,” p. 27. 


pensation will be determined by state 
law. In those states which permit trus- 
tees to charge such fees as may be 
reasonable under the circumstances there 
is usually no particular problem except 
perhaps if there is a difference of opin- 
ion between the trustee and the benefi- 
ciaries as to what constitutes a “reason- 
able” fee. The court in such cases can 
be expected to reward the trustee with 
suitable compensation for the operation 
of a business, taking into consideration 
the problems involved, the work done, 
the trustee’s costs in managing the busi- 
ness, the value of the business and the 
trustee’s responsibility.33 


But in some states the trustee cannot 
obtain a greater allowance than is de- 
termined by percentages which are 
shown in a statute, and only the capital 
and income which passes through the 
trustee’s hands are commissionable.*4 
Accordingly, the trustee will not receive 
commissions from the family business 
unless dividends are declared which 
channel the corporation’s income through 
the trustee’s hands. And, even if divi- 
dends are paid, the statutory rate there- 
on is usually insufficient to compensate 
the trustee for management of the busi- 
ness. 


If the family business is to be placed 
in a trust it is quite likely that the trus- 
tee may render services to the corpora- 
tion either as an officer or employee.*5 
However, the court may refuse to grant 
additional commissions on the ground 
that such services were performed for 
the corporation and not for the trust. 
And, in a state where the statutory rate 
is the sole compensation, the court could 
not grant additional compensation even 
if it recognized that such services were 
beneficial to the trust. 


The trustee in any jurisdiction is 
privileged to seek extra compensation by 
obtaining approval of the beneficiaries.*# 
But after Father’s death it is likely that 
the beneficiaries may be unwilling to 
give up income or capital particularly 
if they feel no need to be generous. And, 
even if some of the beneficiaries were 
so inclined, such an agreement may not 
be obtainable if any beneficiary is an 
infant — or if a beneficiary is not 
identifiable, such as an unborn remain- 
derman — unless the additional compen- 
sation is to be paid only from the shares 
of those beneficiaries who are not under 
any disability and whose interests are 
vested. 


The simple solution to this very im- 
portant question of how the trustee 
should be compensated for managing the 


Cases cited in 2 Scott on Trusts, Sec. 242.1, n. 1. 

Ibid, n. 2. 

Serious problems may arise whether the trustee 
of a trust holding stock of a corporation also acts as 
an officer of the corporation. Stone v. Baldwin, 348 
Ill. App. 225 (1952). For a discussion of this case 
see the “‘Editor’s Notebook” in The Tax Counselor's 
Quarterly, Sept., 1957. 

32 Scott on Trusts, Sec. 242.7. 
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family business is for Father to have a 
frank discussion of this and other man- 
agement problems with the prospective 
trustee. If Father is inclined to avoid 
any advance discussions with his chosen 
trustee, perhaps on the assumption that 
his death will present a fait accompli, 
Father’s attorney should counsel him 
that the trustee is under no duty or ob- 
ligation to accept the appointment and 
will undoubtedly refuse to serve unless 
he has previously indicated a willingness 
to accept or is satisfied with all of the 
provisions of the trust. 

Since the future success of the family 
business will be largely dependent upon 
the ability and integrity of the trustee it 
is no more than prudent that Father 
discuss not only the question of fees 
but also the many other managerial and 
family problems with the trustee selected 
whether it is an individual or a cor- 
porate fiduciary. The terms and pro- 
visions of the trust as set forth in 
Father’s will will become the trustee’s 
bible.37 


Father’s attorney should make sure 
that the trustee has been granted all 
necessary powers to carry on the busi- 
ness, that he thoroughly understands 
them and is willing to act under them. 


v. Restrictions on Trustee’s Power of 


Control 


Even though Father decides to con- 
tinue his business by making use of the 
trust devise he may want the corporate 
trustee to adopt a “hands-off” policy and 
to leave all decisions relating to the 
business with Son. Under such circum- 
stances Father should name Son as in- 
dividual trustee to act with the bank or 
trust company, or perhaps, should name 
Son as investment adviser with respect 
to the family stock.38 This decision 
will usually hinge on whether it is de- 
sired to have Son share in all of the 
trustee’s duties and responsibilities or 
simply to give him unfettered control 
of the family business. 


If Son is named as individual cotrus- 
tee it may be provided that his decisions 
relating to the family stock shall con- 
trol. The corporate trustee is ordinarily 
bound by such provision and may be lia- 
ble if it fails to comply.39 Although such 
arrangements for divided control of the 
family business are often used and ordi- 
narily are workable, the corporate trus- 
tee may occasionally find itself in a 





37 See Appendix 1 for specimen form of provisions 
for handling a business in trust. 


See Appendix 2 for a specimen form of provis- © 


ions for investment adviser. 

*Jones v. Norris, 122 F. 2d 6 (CCA 10, 1941); In 
re Erwin’s Estate, 19 N.Y.S. 2d 863 (1939); Reeve 
v. Chase National Bank, 247 App. Div. 515, 287 N.Y. 
Supp. 937 (1936); In re Bonbright’s Will, 61 N.Y-.S. 
2d 896 (N.Y. Surr. 1945); In re Hartman’s Estate, 
331 Pa. 422, 200 Atl. 49, (1938); Floyd v. Rankin, 
86 Cal. 159, 24 Pac. 936 (1890); In re Rolston’s Es- 
tate, 162 Misc. 194, 294 N.Y.S. 112 (1937); 2 Scott 
on Trusts (2nd ed. 1956), Sec. 185, pp. 1364-5; Re- 
statement, Trusts, Second, Sec. 185. 
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dilemma. It may be liable if it refuses to 
follow Son’s direction and it may be sub- 
ject to surcharge if his direction 
amounts to a breach of trust. It is a 
well-established principle of trust law 
that a trustee has a duty to police its 
cotrustee*® and even where Son is given 
full power to control in case of a differ- 
ence of opinion, it is nevertheless the 
corporate trustee’s duty to apply to the 
court for instructions if it believes that 
Son’s direction is grossly negligent or 
amounts to a breach of trust.‘ 


If Father wants the corporate trustee 
to follow Son’s direction in all matters 
relating to the family business it is more 
than likely that the corporate trustee 
will insist upon broad exculpatory pro- 
visions relieving it from liability for all 
breaches of trust on Son’s part. But 
even so, the corporate trustee undoubted- 
ly realizes that exculpatory language is 
not always effective and may not pro- 
tect, because (1) the particular default 
does not come within the scope of the 
provisions; (2) it is against public pol- 
icy to relieve the trustee of liability; or 
(3) the exculpatory provisions were in- 
cluded without Father’s knowledge and 
consent.42 Even though the corporate 
trustee cannot completely rely upon ex- 
culpatory language if it follows Son’s 
directions, such provisions should be in- 
cluded for what they may be worth since 
the courts have frequently relieved a 
trustee from liability where suitable lan- 
guage has been present.4 


If Son has been named as investment 
adviser it is important to decide whether 
he should hold his power in a fiduciary 
or nonfiduciary capacity. If the power 
is exercisable by him primarily for the 
benefit of the trust estate, it is fiduciary 
in character and for all practical pur- 
poses he is a cotrustee and the same 
rules relating to cotrustees are applica- 
ble. Even if the power is exercisable 
by Son solely for his own benefit, the 
trustee must be satisfied that the pro- 
posed action is within the purview of 
the powers granted.*4 


IV. CONCLUSION 


Planning the estate of a client whose 
principal asset is represented by a 
family business is a challenge to the 
analytical ability of the attorney to size 
up its potential and to determine whether 
or not its preservation for the family is 
reasonably practical. If his judgment 


40Millar’s Trustees v. Polson, 34 Se. L. R. 798 
(1897); 2 Seott on Trusts, Sec. 184; Restatement, 
Trusts, Second, Sec. 184, 224. 

4IMatter of Langdon, 154 Misc. 252, 277 N.Y. 
Supp. 581 (1935); Restatement, Trusts, Second, Sec. 
184, 185. 

422 Scott on Trusts, Sec. 222; Restatement, Trusts, 
Second, Sec. 222. 

43Cases cited in 2 Scott on Trusts, Sec. 222, n. 1. 

44In re Erwin’s Estate, 19 N.Y.S. 2d 863 (1939); 
Ditmars v. Camden Trust Co., 10 N.J. Super. 306, 
76 A. 2d 280 (1950), aff’d 10 N.J. 471, 92 A. 2d 12 
(1952); 2 Scott on Trusts (2nd ed. 1956) Sec. 185, p. 
1364; Restatement, Trusts, Second, Sec. 185. 





is that it is not feasible to do so, the 
wisdom of a Solomon may well be needed 
to convince his client of this fact — and 
the net result may be only that he has 
lost a client. 


Assuming that steps to perpetuate 
control of the family business are indi- 
cated, all of the skill, knowledge and 
imagination of the estate planner will 
be put to the test in suggesting a method 
which will not only be legally workable 
but which will meet the particular — 
and perhaps unusual — requirements of 
the family. A final word of caution: If 
a trust is to be used, make certain that 
your client does not keep it a secret from 
his trustee. If a corporate trustee is to 
be named, ordinary prudence would re- 
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quire a thorough discussion of all perti- 
nent matter with a trust officer, par- 
ticularly as to the attitude of the trustee 
with respect to the handling of family 
businesses in trust. Many an otherwise 
workable plan for perpetuating control 
of a family business has been rendered 
ineffective through a lack of communi- 
cations. 


[Sub-committee members contributing 
to final report: Peter J. Brennan, Chi- 
cago, Ill.; Leon B. Brown, Los Angeles, 
Cal.; Eugene J. Conroy, Newark, N. J.; 
Joseph Davis, Chicago, Ill.; Robert Lee 
Hines, Charlotte, N. C.; J. Fraser Hum- 
phreys, Jr., Memphis, Tenn.; James P. 
Johnson, Chicago, Ill.; J. Henry Land- 
man, New York, N. Y.; Jerome A. Man- 
ning, New York, N. Y.; Frank L. 
Mechem, Seattle, Wash.; Harry S. Re- 
deker, Philadelphia, Pa.; Rudolph O. 
Schwartz, Manitowoc, Wis.; Lowe Wat- 
kins, Nashville, Tenn.; James C. Weir, 
Cleveland, Ohio. ] 





APPENDIX 1 


TYPICAL PROVISIONS FOR 
HANDLING BUSINESS INTERESTS 
IN TRUST* 


The trustee shall have the power, with 
respect to any business interest that 
may become a part of the trust estate, 
whether organized as a sole proprietor- 
ship, partnership, or corporation, and 
upon such terms, for such time, and in 
such manner as it may deem advisable — 


(1) to hold, retain, and continue to 
operate such business solely at the risk 
of the trust estate and without liability 
on the part of the trustee for any losses 
resulting therefrom; 

(2) to dissolve, liquidate, or sell at 
such time and upon such terms as the 
trustee deems advisable; 

(3) to enlarge, diminish, or change 
the scope or nature of the activities of 
any business; 

(4) to incorporate such business and 
hold the stock as an asset of the trust 
estate; 

(5) to use the general assets of the 
trust for the purposes of the business; 

(6) to borrow money for business pur- 
poses and pledge or encumber the as- 
sets of the business or the other assets 
of the trust estate to secure the loan; 

(7) to employ such officers, managers, 
employees, or agents as it deems ad- 
visable in the management of such busi- 
ness, including electing directors, offi- 
cers, or employees of the trustee to take 
part in the management of such business 
as directors or officers; 

(8) to accept as correct financial or 
other statements rendered by the cor- 
poration from time to time as to its 


*Form from “Handling Businesses in Trust” 
through courtesy of Trust Division, American Bank- 
ers Association. 
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conditions and operations except when 
having actual notice to the contrary; 


(9) to regard the corporation as an 
entity separate from my estate with no 
duty to account to any court as to its 
business or operations; 


(10) to exercise with respect to the 
retention, continuance, and disposition 
of such business all the rights and 
powers which I myself would have were 
I alive at the time of such exercise, in- 
cluding all powers as may now or here- 
after be conferred upon it by law or as 
may be necessary to enable the trustee 
to administer this trust in accordance 
with the provisions of this instrument, 
subject to any limitations thereof that 
may be provided for herein. 

If the business shall be unincorporated, 
contractual and tort liabilities arising 
out of the business shall be satisfied, 
first, out of the business and, second, 
out of the trust estate; but it is intended 
that in no event shall they be a lia- 
bility of the trustee, and if the trustee 
shall be held liable it shall be entitled 
to indemnification from the business and 
the trust estate in the order named. 


Being aware of the fact that the duties 
I have requested the trustee to assume 
with respect to my business may con- 
siderably enlarge and increase its usual 
responsibilites, duties, and work as trus- 
tee, I direct that it shall not be limited 
to the statutory commission allowed 
trustees but shall be allowed by the 
court passing on its account such addi- 
tional compensation as is commensurate 
with the time, effort, and responsibility 
involved in its performance of services 
with respect to such business. Such com- 
pensation for services rendered to the 
business may be paid by it from the 
business or from other assets or from 
both as the trustee, in its discretion, may 
determine to be advisable. 


APPENDIX 2 


SPECIMEN PROVISIONS RELATING TO 
INVESTMENT ADVISER* 


The shares of stock or other evidences 
of interest in, or indebtedness of _...__.__. 
Company, a corporation and any other 
corporation or corporations succeeding 
to the business of said corporation by 
consolidation, merger, purchase of assets 
or otherwise, are referred to below as 
“family securities.” I consider family 
securities to be proper investments of 
the trust property, even though they 
may constitute a considerable portion 
or all of the trust property. 


I name ____._____-.__. as investment ad- 
viser for the purposes of this paragraph 
as long as he is living, competent and 
willing to act as investment adviser. Re- 
gardless of the general powers herein 
conferred upon the trustee, during any 


*Form by courtesy of Harris Trust and Savings 
Bank, Chicago, Il. 


. session will 


period in which an investment adviser 
is acting under this paragraph, the fol- 
lowing provisions shall be applicable: 


(a) The trustee shall retain family 
securities until the investment ad- 
viser shall otherwise direct in writing 
and shall have no duty or responsibil. 
ity to solicit such direction. 

(b) The trustee shall issue proxies 
to vote all family securities from 
time to time forming a part of the 
trust estate as the investment ad- 
viser may direct in writing. 

(c) The trustee shall purchase, 
pledge, sell or otherwise deal with 
family securities as the investment 
adviser may direct in writing. 

(d) The trustee shall have no duty 
or responsibility either to inquire into 
any directions of the investment ad- 
viser, to keep itself informed on any 
matters relating to family securities 
or to make periodic reviews or recom- 
mendations with reference to the re- 
tention or sale of such securities; nor 
shall the trustee be liable or responsi- 
ble for the manner in which family 
securities may be voted pursuant to 
proxies issued as herein provided or 
liable for any loss occasioned by the 
retention, purchase, pledge, sale or 
other disposition of family securities 
pursuant to the provisions of this 
paragraph. 

(e) The rights and powers herein 
granted to the investment adviser 
shall be exercisable only in a fiduciary 
capacity in the interests of the trust 
estate and of the beneficiaries there- 
of. 

(f) The investment adviser may 
resign at any time by written notice 
to the trustee but the trustee shall 
have no liability or responsibility 
with reference to family securities ex- 
cept as provided in this paragraph 
until it shall have received such writ- 
ten notice or until it-shall have actual 
knowledge that the investment ad- 
viser is unable or unwilling to act or 
to continue to act in such capacity. 


A A A 


REGIONAL TRUST MEETING AT HOUSTON 


In conjunction with the regional meet- 
ing of the American Bar Association in 
Houston, the Section of Real Property 
Probate and Trust Law will sponsor a 
program on the afternoon of November 
11 at the Shamrock Hilton Hotel. Under 
the chairmanship of Probate Division 
Director Edward B. Winn of Dallas, the 
include talks on “The 
Widow’s Election” by Professor Harold 
G. Wren of S.M.U. Law School; “Estate 
Income During Administration” by 
Christian M. Lauritzen, II of Chicago; 
and “The Conveyancing Art — and the 
Natural Gas Act” by John C. Jacobs, 
vice president of Texas Eastern Trans- 
mission Corp. 
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Estate and Tax Planning” 


Effects of State Lines on Estate Planning 


OPULATION EXPLOSIONS AND INFLA- 

tion have set up storied and severe 
reactions throughout society. Their par- 
ticulars for the American estate planner 
mean dealing with clients involved in 
domicile shifts and possessed of in- 
creased and geographically widespread 
assets. Many of the problems, and even 
their solutions, are relatively old. Re- 
freshingly, the considerations involved 
do not appear to be dominated by tax 
considerations to the extent that many 
other estate planning problems are. 
Their significance is dictated by the fact 
that they may relate to the basic work- 
ability of any plan, however. This may 
be worth more than passing considera- 
tion — even in an area in which re- 
spectable opinion often seems wholly 
concerned with the marital deduction, 
the tier system — modified — or tax- 
free gifts to minors.1! 


I. DOMICILE: THE ANCHOR- 
ELEMENT 


The law governing the settlement of 
decedents’ estates is wholly a matter of 
state jurisdiction and each state has 
complete control over the property with- 
in its territorial limits. The proceedings 
in such cases are in rem. An executor 
appointed in one state has only such 
legal authority in any other as may 
be granted to him by the latter. Never- 
theless, most of our states have given 
weight to the principle of comity and 
recognize the law and fact of the domi- 
cile of the testator as important ele- 
ments. 


i. A Definition 


Domicile has been defined for probate 
purposes in many cases. In almost all of 
them there is a repetitive use of a simi- 
lar and wholly consistent terminology. 
One classic decision is representative: 


“Two things must concur to establish 
domicile, — the fact of residence, and the 
intention of remaining. These two must 


*This Committee, whose chairman was G. Van 
Velsor Wolf of Baltimore, Md., divided its work into 
two major areas, undertaken by separate groups of 
the committee’s members, each under the direction 
of a sub-committee chairman. The other sub-report 
precedes this one. 

1Cf. McClain, Planning for Administration of 
Multi-state Assets, 99 Trusts AND ESTATES 517 
(1960); also in 39 Trust Bull. 30 (June 1960). 
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exist, or must have existed, in combination. 
There must have been an actual residence. 
The character of the residence is of no im- 
portance; and, if domicile has once existed, 
mere temporary absence will not destroy it, 
however long continued. .... The original 
domicile continues until it is fairly changed 
for another. It is a legal maxim that every 
person must have a domicile somewhere; 
and he can have but one at a time for the 
same purpose.” 


The lexicon of domicile-determinants 
is long. It certainly includes residence 
(present or at death), statements in 
wills or other legal documents, owner- 
ship of real property, that place to 
which return was made between seasonal 
or vacation trips, voting registration, 
admitted state income tax liability, fam- 
ily ties, motor vehicle licensing, location 
of banking and safe deposit facilities. In 
given cases there will obviously be many 


2White v. Tennant, 31 W. Va. 790, 8 S.E. 596 
(1888); ef. Missouri Probate Code, Sec. 2(10): 
“* ‘Domicile’ means the place in which a person has 
voluntarily fixed his abode, not for a mere special 
or temporary purpose, but with a present intention 
of remaining there permanently or for an indefinite 
time’; Tweed and Sargent, Death and Taxes Are 
Certain — But What of Domicile, 53 Harv. L. Rev. 
68 (1939). 


others. No one element is necessarily 
controlling but together they may form 
a pattern of determination which in 
most instances cannot be factually, or 
legally, denied. One caveat might well 
be inserted here, however: even though 
courts speak in most contexts of a single 
domicile for a single purpose, when 
taxes are involved, the rules may change, 
as illustrated later. 


ii. The ““General Rules”’ 


In the administration of the testator’s 
property, there is a remarkable uniform- 
ity in the application of governing state 
law, once a place of domicile has been 
established. Rare, indeed, seems to be 
the state in which the question has not 
been litigated and ruled upon by the 
highest courts in cases too numerous to 
cite. 

The rule is repeated over and over: 
The distribution of movables, wherever 
located, is to be determined according 
to the law of the state in which the 
decedent was legally domiciled at his 
death while realty remains subject to 


3See text, infra, Section V. 
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he law of the place where it is situated. 
Pennsylvania, for example, recognizes 
the first half of the rule by providing 
in its Wills Act4 that “Nothing contained 
in this act shall be construed to apply to 
the disposition of personal estate by a 
testator whose domicile at the time of 
his death is out of the Commonwealth” 
and relies on an early case® to support 
the traditional position of the second 
half of the rule— “, . . it is a principle 
of private, international law, fortified 
by a great mass of authority, that all 
questions relating to the transfer of 
title to land wherever arising will be 
governed by the laws of the place where 
the land is situated.” 

The Utah statute on the subject is a 
model of brevity: 


t 


“Except as otherwise provided, the valid- 
ity and interpretation of wills are governed, 
when relating to real property within this 
state, by the law of this state; when relat- 
ing to personal property, by the law of the 
testator’s domicile.’’6 
Having established domicile, the course 

seems easy; without it, the way is beset 
with obstacles. 


4Pennsylvania Wills Act of 1947, P.L. 89, Sec. 19, 
Purdon’s Statutes, Title 20, Sec. 180.19. 

5Donaldson v. Phillips, 18 Pa. 170, 55 Am. Dec. 
614 (1851). 

®Utah Code Ann. 1953, Title 74-3-21. 

TWhere movables of a non-resident decedent are 
involved, some states have established statutory pro- 
cedures by which such property can be turned over 


II. ANCILLARY ADMINISTRATION — 
ADJUNCT TO UBIQUITOUS 
TESTATOR’S ESTATE 


Ancillary administration, a _ special 
variable form of proceeding, is generally 
necessary whenever a decedent has left 
immovables? in a jurisdiction other than 
that of his domicile. The domiciliary 
executor is without authority in another 
state. Thus, even at the estate planning 
stage, a thorough knowledge of the na- 
ture, extent and location of the assets of 
the client is basically essential and a 
study of the laws concerned with the 
proving of foreign wills and appoint- 
ment of personal representatives of non- 
resident decedents in all states in which 
such property is situated is mandatory. 

While there is considerable variance 
in the statutory requirements of the 
several states for admission to probate 
of a foreign will, the variations for the 
most part are of form rather than of 
substance. In most jurisdictions, the 
validity of a will of a testator domiciled 
elsewhere is recognized if executed out- 





to the non-resident executor or administrator and 
be removed from the state without ancillary pro- 
ceedings. See Cal. Probate Code, Sec. 1043: Colo. 
Sess. Laws of 1959, Ch. 287; Smith-Hurd Ill. Ann. 
Stat. (1941) Ch. 3, Sec. 416: N. Y. Pers. Prop. Law. 
Sec. 425. Some states allow original probate pro- 
ceedings within the states as to such personalty, 
even though domicile in another jurisdiction is un- 
disputed. See Ann. Code of Maryland, 1957, Art. 18, 
Sec. 93, by practice, extended to administration of 
estates where there are wills; N. Y. Surr. Ct. Act, 
Sec. 45. 


side of the jurisdiction in the manner 
prescribed by the law of the place where 
executed or of the testator’s domicile 
and if in writing. There are exceptions, 
such as the New Jersey statute, which 
provides: 


“When the will of any person not resi- 
dent in this state at his death shall have 
been admitted to probate in any state...., 
the surrogate’s court of any county may ad- 
mit it to probate for any purpose and issue 
letters thereon, provided the will is execu- 
ted in accordance with the laws of this 
state.”8 


Assuming compliance with the ap- 
propriate law in commencing the ancil- 
lary administration,® the latter, once 
established, is an independent proceed- 
ing entirely apart from the domiciliary 
administration. The ancillary adminis- 
trator is in no sense an agent of the 
executor appointed in the principal or 
original probate. He is charged with the 
duty of taking possession of the assets 
within the state of his appointment, 
with determining the creditors of the 
decedent in that jurisdiction and, ordi- 
narily, with the responsibility of remit- 
ting any balance of the estate in his 
hands to the domiciliary executor. In 
general, the procedures as to bonds and 





SNew Jersey Stat., Sec. 3A:3-27. 

®°Cf. Nevada Rev. Stat., Sec. 133.080; Selle v. Rapp, 
143 Ark. 192, 220 S.W. 662 (1920); Newhall, Settle- 
ment of Estates and Fiduciary Law in Mass. (4th 
ed.), and authorities cited therein. 
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sureties, payment of claims and account- 
ing to the courts are the same as or 
parallel to those in effect with respect 
to the settlement of estates of resi- 
dents. 

The independent power of an ancillary 
is well illustrated in a Florida case!® in 
which the action of the administrator in 
selling real property to satisfy his ad- 
ministration expenses was approved 
even though there was personal property 
in the domiciliary estate sufficient to 
cover such costs. 


The procedure authorizing delivery of 
the unencumbered assets by the ancillary 
administrator to the domiciliary execu- 
tor is supported by both case law and 
by statute. Two Illinois decisions!! rely 
on the principle of comity among the 
states as requiring this action. The Gen- 
eral Statutes of Kansas!* provide that 
“, . the residue of the personal proper- 
ty, or of the proceeds from the sale of 
real estate, shall be transmitted to the 
domiciliary executor ... to be disposed 
of by him; or the court may direct it 
to be distributed according to the terms 
of the will applicable thereto . . .” New 
York has analogous legislation.13 


A final distribution of the ancillary 
estate to the domiciliary executor or to 
the legatees or devisees under the will, 
whether authorized by operation of law 
as in California!4 or by decree of court 
as in Florida and Kansas!® or by any 
local variant, coupled with the rendering 
of such fiduciary’s account as may be 
required by the jurisdiction concerned, 
will conclude the ancillary proceedings. 


III. NON-DOMICILIARY COURT: 
HOW FAR WILL IT PROBE? 


While the practitioner may face prac- 
tical problems when the deceased died 
as the owner of immovables located in a 
state other than domicile, the applicable 
rules of law are settled.16 As already 
indicated, matters relating to interests 
in realty are governed by the law of 
its situs.17 This includes’ validity, 
whether of a testamentary or inter vivos 


10In re Wilson’s Estate, 143 Fla. 812, 197 So. 557 
(1940). 

Kelly v. Dyer, 359 Ill. 46, 194 N.E. 255 (1934); 
In re Maxton’s Estate, 335 Ill. App. 240, 81 N.E. 2d 
658 (1948). 

12Gen. Stat. of Kansas, 1949, Sec. 59-802. 

18N. Y. Surr. Ct. Act., Secs. 164-5. 

14In re Layton’s Estate, 217 Cal. 451, 19 P.2d 793 
(1933); Estate of Fulmer, 203 Cal. 693, 265 Pac. 920 
(1928). 

15Gen. Stat. of Kansas, supra note 12; Florida 
Stat., 1955, Sec. 734.31(5). 

162 Beale, Conflict of Laws, Secs. 241-254.1 (1st ed. 
1935); Story, Conflict of Laws 652 (8th ed. 1883); 
Shattuck and Farr, An Estate Planner’s Handbook, 
Sec. 56 (1953); 4 Page, Wills 688 (3rd ed. 1941); 
Loring, A Trustee’s Handbook, Sec. 115 (Rev. 
1940) ; Restatement, Conflict of Laws, Secs. 215, 218, 
221, 249 (1934); Heyman, Estate Planning and 
Conflict of Laws, 27 U. Cin. L. Rev. 234 (1958); 
Leflar, Estates and Trusts — Conflict of Laws Prob- 
lems, 37 Trust Bull. 44 (May 1958). 

17United States v. Crosby, 11 U.S. (7 Cranch) 115 
(1812); In re Koehler’s Estate, 360 Pa. 460, 61 A.2d 
870 (1948); In re Chapman’s Estate, 110 N.Y.S. 2d 
26 (1951); authorities cited note 16 supra; Land, 
Trusts in the Conflict of Laws 22 (1st ed. 1940). 


trust,18 capacity of the creator,!9 capac- 
ity of the trustee,2° the nature of the 
beneficiary’s interest,21 administration of 
land interests in trust?2 and matters per- 
taining to the exercise and validity of a 
power of apointment.23 


i. Trusts of Land 


The courts in the state where the real- 
ty is will exercise jurisdiction.24 Where 
a trust res consists in part of an inter- 
est in real estate and in part of personal 
property then situs rules still obtain 
relative to the real estate.25 Some states 
have statutes whose effect is to sustain 
the validity of a devise of land, if the 
will is valid at domicile.2?6 

Thus, when land is involved, the doc- 
trine of full faith and credit does not 
prevent probate of the will at the situs 
of the real estate, even though denied 
at domicile,27 nor prevent the situs state 
from determining validity of the will, 
nor establish rights of the surviving 
spouse in situs real estate,29 nor prevent 
the situs state from determining ques- 
tions of equitable conversions,?° even 
though after the conversion, the trust 
may be regarded as of movables.! 

It is doubtful whether the express in- 
tent of the creator of the trust as to 


18Spindle v. Shreve, 111 U.S. 542 (1884); Re Bar- 
ries’s Estate, 240 Ia. 431, 35 N.W. 2d 658, 9 A.L.R. 
2d 1399, cert denied 338 U.S. 815 (1949); McLough- 
lin v. Shaw, 95 Conn. 102, 111 Atl. 62 (1920); Ar- 
bury v. DeNiord, 152 N.Y. Supp. 763 (1915); Camp- 
bell-Kawannanakoa v. Campbell, 152 Cal. 201, 92 
Pac. 184 (1907); Acker v. Priest, 92 Ia. 610, 61 N.W. 
235 (1894); Lincoln v. Perry, 149 Mass. 368, 21 N.E. 
671 (1889); White v. Tennant, supra note 2; Stim- 
son, Conflict of Laws, 6 Vand. L. Rev. 545 (1953). 

19Kirkland v. Calhoun, 147 Tenn. 388, 248 S.W. 302 
(1923) (will); Peabody v. Kent, 153 App. Div. 286, 
138 N.Y. Supp. 32, aff’d 213 N.Y. 154, 107 N.E. 61 
(1914) (inter vivos trust). 

20Rstate of Wellings, 192 Cal. 506, 221 Pac. 628 
(1923); United States Trust Co. of New York v. 
Lee, 73 Ill. 142, 24 Am. Rep. 236 (1874). 

21Moore v. Sinnott, 117 Ga. 1010, 44 S.E. 810 
(1903); Matter of Turner’s Estate, 82 Misc. 25, 143 
N.Y. Supp. 692 (1913). 

22Beardsley v. Hall, 291 Mass. 411, 197 N.E. 35 
(1935); Benton v. Safe Deposit Bank of Pottsville, 
255 N.Y. 260, 174 N.E. 648 (1931); Dodge v. Dodge, 
109 Md. 164, 71 Atl. 519 (1908); Hoystradt v. Tron- 
esta Gas Co., 194 Pa. 251, 45 Atl. 62 (1900); Collier 
v. Blake, 14 Kan. 250 (1875); 2 Beale, op. cit. supra 
note 16, Sec. 243.1; Restatement, Conflict of Laws, 
Sec. 243 (1934). 

2Amerige v. Attorney General, 324 Mass. 648, 88 
N.E. 2d 126 (1949); Liggett v. Fidelity & Columbia 
Trust Co., 274 Ky. 387, 118 S.W. 2d 720 (1938); 
Greenough v. Osgood, 235 Mass. 235, 126 N.E. 461 
(1920); Lawrence’s Estate, 136 Pa. 354, 20 Atl. 521 
(1890); 2 Beale, op. cit. supra note 16, Secs. 234.1, 
235.1; Restatement, Conflict of Laws, Secs. 234-86 
(1934). 

*4Land, op. cit. supra note 17, Sec. 42. 

2Amerige v. Attorney General, supra note 23; 
Bishop v. Bishop, 257 N.Y. 40, 177 N.E. 302 (1931). 

Mass. Gen. Laws (Ter. Ed.) ch. 192, Sees. 9, 10; 
Land, op. cit. supra note 17, Sec. 8. 

27Re Barrie’s Estate, supra note 18. 

28Robertson v. Pickrell, 109 U.S. 608 (1883); Mc 
Namara, 293 Ill. 54, 127 N.E. 130 (1920); Stimson, 
op. cit. supra note 18. 

29In re Tabbagh’s Will, 167 Misc. 156, 3 N.Y.S. 2d 
542 (1938). 

30Clarke v. Clarke, 178 U.S. 186 (1900); In re 
Hencke’s Estate, 220 Minn. 414, 19 N.W. 2d 718 
(1945); Kelly v. Dyer, 359 Ill. 46, 194 N.E. 255 
(1934); Clark’s Appeal, 70 Conn. 195, 39 Atl. 155 
(1898). But see Ford v. Ford, 80 Mich. 42, 44 N.W. 
1057 (1890). 

31In re Norton’s Estate, 155 N.Y.S. 2d 838 (1956). 
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what law should govern will have any 
influence as to trusts of land.32 


ii. Trusts of Personalty 


The problems concerning trusts of per- 
sonal property are more complicated, 
and the rules for testamentary trusts 
are not the same as those for inter vivos 
trusts.33 With respect to testamentary 
trusts of personal property, the law of 
the state with jurisdiction is not neces- 
sarily the state law to be applied.%4 
Jurisdiction has to do with the power 
to pass on the controversy; if raised, 
this question must be decided first. Of 
course, if both the trustee and the trust 
property are before the court, that court 
has jurisdiction. If neither are before 
the court, that court has no jurisdic- 
tion.*5 If the trust property is subject 
to the jurisdiction of the court, it ap- 
pears that such a court has the neces- 
sary power to decide questions concern- 
ing it.36 Once having decided jurisdic- 
tion exists, then comes the question of 
whether to exercise it. 


iii. Choice of Forum 


Usually voluntary proceedings brought 
by the testamentary trustee should be 
brought in the court of probate, which 
normally would be at testator’s domi- 
cile.37 Proceedings against an honest 
testamentary trustee normally are heard 
where the will was probated.38 If the 
trustee resides in the forum or there is 
trust property present, that court will 
exercise its jurisdiction,?9 but not if a 
proceeding is pending in the state of 
probate.4° In the case of a dishonest 
testamentary trustee, any state where 
the trustee is served or the property lies 
will exercise jurisdiction.*1 


Apparently, voluntary proceedings by 
an inter vivos trustee should be brought 


Land, op. cit. supra note 17 at 36. 

8Land, op. cit. supra note 17; Loring, op. cit. 
supra note 16, Sees. 114-119; Shattuck and Farr, op. 
cit. supra note 16, Secs. 54-57; Beale, Living Trusts 
of Movables in Conflict of Laws, 45 Harv. L. Rev. 
969 (1932); Capron, Situs of Trusts in Conflicts of 
Law, 93 Trusts AND ESTATES 878 (1954); Cavers, 
A Critique of the Choice of Law Problem, 47 Harv. 
L. Rev. 173 (1933); Cavers, Trusts Intervivos and 
Conflicts of Laws, 44 Harv. L. Rev. 161 (1931); 
Scott, Trusts and the Conflict of Laws, 39 Trust 
Bull. 28 (March 1960). 

“Land, op. cit. supra note 17; Capron, op. cit. 
supra note 33. 

Hanson v. Denckla, 357 U.S. 235 (1958): Har- 
vey v. Fiduciary Trust Company, 299 Mass. 457, 13 
N.E. 2d 299 (1938), noted 48 Yale L. J. 670 (1939). 

Clark v. Willard, 294 U.S. 211 (1935); Swetland 
v. Swetland, 105 N.J. Eq. 608, 149 Atl. 50 (1930) 
aff'd, 107 N.J. Eq. 504, 153 Atl. 907 (1931); Stal- 
lings, Choosing Foreign Forum for Probate and Ad- 
ministration, 98 TRUSTS AND ESTATES 940 (1959). 

*Swetland v. Swetland, supra note 36; Land, op. 
cit. supra note 17; Swabenland, The Conflict of Laws 
in Administration of Express Trusts of Personal 
Property, 45 Yale L. J. 438 (1926). 

*8Cases cited note 20 supra; Chase v. Chase, 2 Al- 
len 101 (Mass. 1861). 

“Cases cited note 20 supra: Braman v. Braman, 
236 App. Div. 164, 258 N.Y. Supp. 181 (1932). 

*°Swetland v. Swetland, supra note 36; Schuster 
v. Superior Court, 98 Cal. App. 619, 277 Pac. 509 
(1929). 

“Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636 
(1894); Land, op. cit. supra note 17, Sec. 43; Note, 
39 U. Pa. L. Rev. 360 (1941). 
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in the state where most of the elements 
of the trust are located, such as domicile 
of the settlor at creation, domicile of the 
trustee, execution of the trust, location 
of the trust property.42 The scant au- 
thority indicates the same rule for suits 
against an honest trustee.43 Where a 
dishonest trustee is involved, the court 
of any state where the trustee may be 
served, or the property is located, will 
exercise jurisdiction.44 


iv. Choice of Law — Essential Validity 
and Administration 


Having assumed jurisdiction, the ques- 
tion arises as to what law to apply.* 
The classic rule is that the law of the 
testator’s domicile at death governs the 
validity of a testamentary trust of per- 
sonal property.*® This includes capacity47? 
and formalities of execution.48 There are 
several aids arrived at upholding valid- 
ity. Several states have adopted the 
Uniform Wills Act, Foreign Executed. 
There is also a tendency to uphold char- 
itable trusts by applying the law of the 
place of the charity or of the domicile 
of the testator.49 


This tendency to uphold the validity 
of testamentary trusts of personal prop- 
erty has led Professor Scott and the 
Reporter of the Restatement of Con- 
flict of Laws to believe that the old law 
as stated by the Restatement is too 
strict.59 Accordingly Section 295 of the 
revision provides that validity of testa- 
mentary trusts of movables, assuming 
the validity of the will as a will, is de- 
termined by the local law of the state 
designated in the will as that of the 
governing law, provided that state has 
a substantial connection with the trust, 
or, if there is no such effective designa- 
tion, by the law of testator’s domicile at 
death or where the trust is to be ad- 
ministered, whichever makes the trust 


42Greenough v. Osgood, 235 Mass. 235, 126 N.E. 
461 (1920); Land, op. cit. supra note 17, Sec. 43; 
Swabenland, op. cit. supra note 37. 

48Harvey v. Fiduciary Trust Company, 299 Mass. 
457, 13 N.E. 2d 299 (1938); In re Berry, 178 App. 
Div. 144, 164 N.Y. Supp. 990 (1917). 

44Whitney v. Dodge, supra note 41; Land, op. cit. 
supra note 17, Sec. 43. 

45See generally Goodrich, Conflict of Laws (3rd ed. 
1949); Land, op. cit. supra note 17; Shattuck and 
Farr, op. cit. supra note 16. 

46Jones v. Habersham, 107 U.S. 174 (1882); Me- 
Curdy v. McCallum, 186 Mass. 464, 72 N.E. 75 
(1904); Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636 
(1894); 2 Beale, op. cit. supra note 16, Sec. 295.1; 
Goodrich, Conflict of Laws 422 (2d ed. 1938); Land, 
op. cit. supra note 17, ch. V; Loring, op. cit. supra 
note 16, Sec. 116; Shattuck and Farr, op. cit. supra 
note 16: Sec. 56B: Restatement, Conflict of Laws, 
Secs. 295, 296 (1934); Leflar, op. cit. supra note 16, 
Swabenland, op. cit. supra note 37. 

4tHiggins v. Eaton, 188 Fed. 938 (CC ND NY 
1911), rev’d 202 Fed. 75 (2d Cir. 1913); Sohier v. 
Burr, 127 Mass. 221 (1879). 

48Cross v. United States Trust Co., 131 N.Y. 330, 
30 N.E. 125 (1892). 

49 In re Chappell’s Estate, 124 Wash. 128, 213 Pac. 
684 (1923); Hope v. Brewer, 136 N.Y. 126, 32 N.E. 
558 (1892); Fellows v. Miner, 119 Mass. 541 (1876); 
Land, op. cit. supra note 17, ch. V; Leflar, op. cit. 
supra note 16; Note, Social Limitations on Wealth 
Disposition and the Conflict of Laws, 32 Col. L. Rev. 
680 (1932). 

5°Scott, op. cit. supra note 33. 
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New York’s vast International Airport (Idlewild) covering nearly 5,000 acres of former 
wasteland, and employing — with La Guardia airport nearby — some 30,000 persons, 
symbolizes vast flow of persons and property. 





valid. This rule is qualified by an ex- 
ception “where the trust is invalid under 
a strong public policy at testator’s domi- 
cile at death.” 

The rule ordinarily is stated that 
unless a contrary intention appears, the 
administration of a testamentary trust 
of movables is governed by the law of 
testator’s domicile at death.51 However, 
contrary intention includes the place 
where it was intended that the trust 
business be carried on,5? or a group of 
factors involving the trust.53 The ex- 
press intention of the testator, the loca- 
tion of the trust assets and even the 
appointment of a foreign trustee, espe- 
cially if one of these factors is coupled 
with any other factor, may well be 
enough to have the law of administra- 
tion of that state apply.54 Factors con- 
sidered are domicile of testator, of the 
beneficiary and of the trustee, when the 
will was executed, place of execution 
and location of the trust property at that 
time, domicile of testator at death, lan- 
guage of the will and the implied inten- 
tion of the testator.55 Where the factors 
are split and there is no express inten- 
tion, undoubtedly domicile of the testa- 
tor at death carries considerable weight 
and the place of actual trust operation 
also carries considerable weight. 


512 Beale, op. cit. supra note 16 at 1024; Loring, 
op. cit. supra note 16; Shattuck and Farr, op. cit. 
supra note 16, Sec. 56B; Restatement, Conflict of 
Laws, Sec. 298 (1934); Stallings, op. cit. supra note 
36: Comment, What Law Governs the Validity and 
Administration of Trusts of Personal Property, 39 
Yale L. J. 100 (1929); Comment, The Controlling 
Law in Respect to Trusts, 32 Cornell L. Q. 557 
(1947) 

52Authorities cited in note 16 supra; Restatement, 
Conflict of Laws, Sec. 299 (1934). 

Cadbury v. Parrish, 89 N.H. 464, 200 Atl. 791 
(1938). 

'4Cadbury v. Parrish, supra note 53; In re Risher’s 
Will, 227 Wis. 104, 277 N.W. 160 (1938); Keeney v. 
Morse, 71 App. Div. 104, 75 N.Y. Supp. 728 (1902); 
Restatement, Conflict of Laws, Sec. 298 (1934); 
Swabenland, op. cit. supra note 37. 

SLand, op. cit. supra note 17, Sec. 36.1; Swaben- 
land, op. cit. supra note 37. 
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The proposed revision of the Restate- 
ment, Section 298, provides that ad- 
ministration of testamentary trusts will 
be governed by the law of the place 
designated in the will, provided that “as 
to matters which are not in the testa- 
tor’s control, this state has a substantial 
connection with the trust.” If there is 
no such effective designation, the law of 
testator’s domicile at death will be ap- 
plied, unless the trust’ is more closely 
connected with another state.56 

There may be construction or interpre- 
tation problems involved with testa- 
mentary trusts of movables. It is difficult 
to classify the law to be applied. If it 
is a matter of interpretation, probably 
the law of testator’s domicile at the time 
of execution is applied.57 

It is generally said that whether the 
will of a donee of a power of appoint- 
ment validly exercises a testamentary 
power of appointment is determined by 
the law of the state of the domicile of 
the donor,®8 as well as whether this ex- 
ercise violates the rule against perpetui- 
ties.59 Professor Leflar feels that, unless 
strong public policy of the forum is vio- 
lated, the courts will apply the law in- 
tended by the testator (donor), situs of 
the trust property or domicile of the 


Scott, op. cit. supra note 33. 

57Brandeis v. Atkins, 204 Mass. 471, 90 N.E. 861 
(1910); In re Dialogue’s Will, 159 Mise. 18, 287 N.Y. 
Supp. 237 (1936); Land, op. cit. note 17, Sec. 28.2; 
Lefiar, op. cit. supra note 16. See Casner, Construc- 
tion of Gifts to “Heirs’”’ and the Like, 53 Harv. L. 
Rev. 207 (1939). 

‘SRishop v. Bishop, 257 N.Y. 40, 177 N.E. 302 
(1°31); Sewall v. Wilmer, 132 Mass. 131 (1882); 2 
Reale, op. cit. supra note 16, Sec. 288.1; Land, op. 
cit. supra note 17; Durand, Which State’s Law Gov- 
erns Exercise of Power of Appointment, 95 Trusts 
AND ESTATES 424 (1956); Durand and Herterich, 
Conflict of Laws and the Exercise of Powers of Ap- 
pointment, 42 Cornell L. Q. 185 (1957); Leflar, op. 
cit. supra note 16; Mulford, The Conflict of Laws 
and Powers of Appointment, 87 U. Pa. L. Rev. 403 
(1989). 

5°Bundy v. United States Trust Co., 257 Mass. 72, 
153 N.E. 337 (1926). 


creator of the power, in order to uphold 
the valid exercise of the power.® 

With respect to inter vivos trusts, if 
neither the trustee nor the trust proper- 
ty is present, the court has no jurisdic. 
tion, regardless of what the deed of 
trust may say.®! If both are before the 
court, of course that court has jurisdic- 
tion. In voluntary actions by the trus- 
tee, the proper court for him is where 
most of the elements of the trust are to 
be found.®2 While location of the trust 
res is usually of paramount importance, 
other elements considered include domi- 
cile of donor at creation of the trust, 
domicile of the trustee, place of execu- 
tion and operations and expressed in- 
tention of the donor.®? The same rule 
seems to apply to an honest trustee.®4 

Having determined there is jurisdic. 
tion, it has been held that where the 
intent of the donor of an inter vivos 
trust and either situs of the trust proper- 
ty or domicile of the donor coincide, 
that law will determine validity.*5 Some 
states have statutes on this matter,* 
but it is fair to say that the law is con- 
fused.67 There is a general tendency to 
uphold the trust, and there is respectable 
authority that the law of the situs of 
the trust prevails.68 Location of the 
trust property plus the express or im- 
plied intent of the donor apparently is 
of great importance.®? Professor Scott 
indicates that the law is developing. The 
Revised Restatement of Conflict of Laws, 
Section 294, will provide that validity 
of inter vivos trusts of movables will be 
determined by the law designated by the 
donor if that state has substantial con- 
nection with the trust, and that if there 
is no such effective designation, then by 
the law of the state with which the trust 
is most closely connected.7 This sort of 


8°Wilmington Trust Co. v. Wilmington Trust Co., 
26 Del. Ch. 397, 24 A. 2d 309 (1942); Leflar, op. cit. 
supra note 16. 

61Hanson v. Denckla, 357 U.S. 235 (1958); Har- 
vey v. Fiduciary Trust Co., 299 Mass. 457, 13 N.E. 
2d 299 (1988), noted, 48 Yale L. J. 670 (1939). 

®°Sanders v. Hall, 74 F. 2d 399 (10th Cir. 1934); 
Greenough v. Osgood, 235 Mass. 235, 126 N.E. 461 
(1920). 

®Land, op. cit. supra note 17, Sec. 43. 

Harvey v. Fiduciary Trust Co., supra note 61; In 
re Berry, 178 App. Div. 144, 164 N.Y. Supp. 990 
(1917). 

Shannon v. Irving Trust Co., 275 N.Y. 95, 9 N.E. 
2d 792 (1937); Hutchison v. Ross, 262 N.Y. 381, 187 
N.E. 65 (1933); Leflar, op. cit. supra note 16. 

*6New York Personal Property Law, Sec. 128; 
Rhode Island Pub. Laws 1941, ch. 977, amending 
R. I. Gen. Laws, 1938, ch. 486. 

®7Hoar, Some Aspects of Trusts in the Conflict of 
Laws, 26 Canadian Bar Rev. 1415 (1948). 

®88Hanson v. Denckla, 357 U.S. 235 (1958); Warner 
v. Florida Bank & Trust Co., 160 F. 2d 766 (5th Cir. 
1947); Wilmington Trust Co. v. Wilmington Trust 
Co., 26 Del. Ch. 397, 24 A. 2d 309 (1942); National 
Shawmut Bank v. Cumming, 325 Mass. 457, 91 N.E. 
2d 337 (1950); Restatement, Conflict of Laws, See 
294 (1934); Heyman, op. cit. supra note 16. Se 
Cavers, Trust Intervivos and Conflict of Laws, #4 
Harv. L. Rev. 161 (1931). 

Liberty National Bank & Trust Co. v. New Ens: 
land Investors Shares, 25 F. 2d 493 (D. Mass. 1928): 
Cutts v. Najdrowski, 123 N.J. Eq. 481, 198 Atl. 885 
(1938); Hutchison v. Ross, 262 N.Y. 381, 187 N.E 
65 (1933); Land, op. cit. supra note 17, Sec. 21.1. 

7oNational Shawmut Bank v. Cumming, sup 
note 68; Scott, op. cit. supra note 33; Note, 89 A.L.B. 
1023 (1934). 
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“weighted preponderance” of trust fac- 
tors approach seems to be applied in the 
largest number of cases, to the exclusion 
of an exclusive resort to jurisdiction in a 
more traditional sense. 

The Restatement states that the ap- 
plicable law for the administration of 
inter vivos trusts of movables is the law 
of the state where it is intended the trust 
is to be administered.7! In the absence of 
any express intention, the courts have 
considered a number of factors in decid- 
ing what law to apply, such as domicile 
of donor, trustee and beneficiary, the 
place of execution of the trust instru- 
ment, its language and location of trust 
property.72 Apparently, where there is 
no express intent, the place where the 
trust business is carried on is important 
but the courts tend to weigh all of these 
factors.73 No one factor seems all impor- 
tant. 

Professor Scott reports that the revi- 
sion of the Restatement, Section 297, will 
state that administration is governed by 
the law designated by the trust instru- 


TLoring, op. cit. supra note 16, Sec. 119; Shat- 
tuck and Farr, op. cit. supra note 16, Sec. 56C; Re- 
statement, Conflict of Laws, Sec. 297 (1934); Beale, 
op. cit. supra note 33; Leflar, op. cit. supra note 16; 
Swabenland, op. cit. supra note 37. 

“Land, op. cit. supra note 17, Sec. 37.1; Beale, op. 
cit. supra note 33; Swabenland, op. cit. supra note 
37. 

Greenough v. Osgood, 235 Mass. 235, 126 N.E. 
461 (1920); Codman v. Krell, 152 Mass. 214, 25 N.E. 
90 (1890); Beale, The Progress of the Law, 1919- 
1920: The Conflict of Laws, 34 Harv. L. Rev. 50 
(1920). 


ment, provided that, “as to matters which 
are not within his control, that state has 
a substantial connection with the trust.” 
If there is no such effective designation, 
the state law with which the administra- 
tion of the trust is most closely connec- 
ted, would govern.74 There is authority 
that shifts in one or more of the factors, 
such as change of domicile of the trus- 
tee, the donor or change of location of 
the trust assets, have no bearing on the 
law of administration, once established.75 
On the other hand, there is respectable 
authority that some shifts, such as the 
domicile of the trustee or location of the 
trust assets will result in a change in the 
applicable law.76 

In the absence of express intention of 
the donor, the applicable law concerning 
interpretation of inter vivos trusts is not 
clear. If the question is as to the mean- 
ing of language, usage of the state of 
donor’s domicile at the time of execution 
may well be applied.77 Apparently shifts 


™4Scott, op. cit. supra note 33. 

Russell v. Joys, 227 Mass. 263, 116 N.E. 549 
(1917); Land, op. cit. supra note 17, Sec. 40.2 for 
collection of cases. 

7%Wilmington Trust Co. v. Wilmington Trust Co., 
26 Del. Ch. 397, 24 A. 2d 309 (1942); Matter of Mat- 
thieson, 195 Misc. 598, 87 N.Y.S. 2d 787 (Sup. Ct. 
1949); Matter of Walbridge, 178 Misc. 32, 33 N.Y.S. 
2d 47 (Surr. Ct. 1942); Matter of McAuliffe, 167 
Misc. 783, 4 N.Y.S. 2d 605 (Surr. Ct. 1938); Estate 
of Philip J. Vogel, 98 N.Y.L.J. 1407, col. 6 (Surr. 
Ct. N.Y. County 1937); Casner, Estate Planning- 
Powers of Appointment, 64 Harv. L. Rev. 185, 208- 
10 (1950); Conn. Rev. Stat. 1930, Sec. 4838. 

7Brandeis v. Atkins, 204 Mass. 471, 90 N.E. 861 
(1910); Krause v. Jeannette Investment Co., 333 


in the various factors after the creation 
of the trust do not affect the law which 
governs construction.78 


IV. WHAT OF FIDUCIARY 
APPOINTMENTS? 


The right and capacity of any person 
(individual or corporate) to act as exec- 
utor or trustee under a will in the state 
of the testator’s domicile is naturally 
governed by the law of that state, inas- 
much as a fiduciary under a will is, in a 
sense, an arm or agency of the court that 
admits the will to probate and supervises 
the administration of the estate. Corre- 
spondingly, such right and capacity to act 
in another state which has property of 
the testator within its jurisdiction will be 
governed by the law of such other state. 

The problem will arise when a testator 
appoints a bank or trust company located 
in the state of his domicile but dies own- 
ing property in another state requiring 
ancillary proceedings, with the law of 
such other state permitting only a do- 
mestic bank or trust company to act asa 
fiduciary. It also arises when a testator 
appoints a bank or trust company incor- 


Mo. 509, 62 S.W. 2d 890 (1933); Shattuck and Farr, 
op. cit. supra note 16, Sec. 56C; Restatement, Con- 
flict of Laws, Sec. 296 (1934). 

McLoughlin v. Shaw, 95 Conn. 102, 111 Atl. 62 
(1920); Brandeis v. Atkins, supra note 77; Tudor v. 
Vail, 195 Mass. 18, 80 N.E. 590 (1907); Sewall v. 
Wilmer, 132 Mass. 131 (1882); Cary v. Carman, 116 
Misc. 463, 190 N.Y. Supp. 193 (1921); Land, op. cit. 
supra note 17. 
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porated in a state other than that of his 
domicile at death with the law of the 
jurisdiction of domiciliary probate per- 
mitting only a domestic bank or trust 
company to act. In such cases, the ap- 
pointed bank or trust company cannot 
serve as executor or ancillary executor, 
as the case may be (unless, of course, it 
is one of the unusual banking institutions 
which is “domesticated” or “qualified to 
do business” in the particular state un- 
der the laws thereof relating to foreign 
corporations.) 

A further problem may arise, as to 
such “foreign” bank or trust company, if 
the testator owned real property in a 
state other than that of the incorpuration 
of the bank or trust company and the 
laws of such state prevent any foreign 
corporation from holding title to land 
within the state. In such a case a bank or 
trust company of another state might be 
able to act where only personal property 
is involved but would be unable to do so 
if real estate is involved. 


DEATH TAXES: THE CERTAINTY 


There are few areas where the law ap- 
pears settled in the matter of death 
taxes. Perhaps the most settled area in- 
volves the state death tax on real proper- 
ty, and perhaps the next most settled 
area involves similar taxes on tangible 
personal property.79 With respect to 
trusts of real estate or tangibles, whether 
revocable, irrevocable or testamentary, 
and regardless of domicile, only the state 
of situs may levy a death tax.8° Real 


V. 


See generally, Land, op. cit. supra note 17; Nos- 
saman, Trust Administration and Taxation, ch. 
XLIX (1952); Guterman, Avoidance of Double 
Death Taxation of Estates and Trusts, 95 U. Pa. L. 
Rev. 701 (1947); Stimson, op. cit. supra note 18; 
Simmons, Dangers of Double Domicile and Double 
Taxation, 20 Taxes 345 (1942). 

8eTreichler v. Wisconsin, 338 U.S. 251 (1949); 


estate has been held to include lease- 
holds.81 


i. Is Property Real or Personal? 


Questions do arise, however, as to the 
characterization of the decedent’s inter- 
est in real and tangible personal property 
where his ownership is indirect. For ex- 
ample, a real estate mortgage owned by 
a non-resident decedent may be an estate 
in the land or a chose in action secured 
by the land, depending upon the theory 
obtaining in the state where the land is 
located. 

Similarly, if the decedent had contract- 
ed to sell the land prior to his death or 
directed its sale in his will, the domicil- 
iary state may attempt to tax the land 
on the theory that it has been equitably 
converted to intangible personal proper- 
ty.82 Again, land trust certificates repre- 
senting a decedent’s interest in out of 
state real estate have been taxed as in- 
tangible personal property,83 as have 


Frick v. Pennsylvania, 268 U.S. 473 (1925), 42 
A.L.R. 316; Keeney v. New York, 222 U.S. 525 
(1912); Dana v. Treasurer, 227 Mass. 562, 116 N.E. 
941 (1917). 

51Re Barclay’s Estate, 1 Wash. 2d 82, 95 P. 2d 393 
(1939). 

2Plasterer’s Estate, 49 Wash 2d 399, 301 P. 2d 
539 (1956): In re Williamson’s Estate, 153 Pa. 508, 
26 Atl. 246 (1893) (however, few domiciliary states, 
including Pennsylvania, currently use this analysis 
for inheritance tax purposes); Conell v. Crosby, 
210 Ill. 380, 71 N.E. 350 (1904); Estate of Marx, 
226 Ia. 1260, 286 N.W. 422 (1939); Re Swift, 1387 
N.Y. 77, 32 N.E. 1096 (1893); Estate of Paul, 303 
Pa. 330, 154 Atl. 503, cert. denied 284 U.S. 630 
(1931); Conversely, the state wherein the land is 
located declines to follow the use of this theory to 
avoid its inheritance tax. Md. Atty. Gen. Op. dated 
March 22, 1957, CCH State Inh. Tax Rep., Para. 
18,611. But see Estate of Eilermann, 179 Wash. 15, 
35 P. 2d 763 (1934). See Ann. 78 A.L.R. 793 (1932). 

835 weesy v. Hoy, 324 Ill. 319, 155 N.E. 323 (1927); 
Duneanson v. Lill, 322 Ill. 528, 153 N.E. 618 (1926); 
The Security Trust Co. v. Department of Revenue, 
Kentucky, 263 S.W. 2d 130 (1953); Dana v. Treas- 
urer, 227 Mass. 562, 116 N.E. 941 (1917), cert. 
denied 250 U.S. 220 (1919), as limited by Senior v. 
Braden, 295 U.S. 422 (1935), 100 A.L.R. 794. 
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business trust certificates where out of | 


state land is an underlying asset.8* A de. 
cedent’s interest in a partnership owning 


real and tangible personal property lo-f 
cated in a non-domiciliary state may be} 
taxed as an intangible by the domiciliary | 


state.85 


A further problem is the definition of 
tangible personal property for purposes 
of tax jurisdiction under the Fourteenth 
Amendment. In Blodgett v. Silberman’ 
bank notes and coin were considered tan- 
gibles, whereas U. S. savings bonds and 
certificates of insurance were not. Where 
tangibles were only temporarily located 
in a non-domiciliary state, such state 
may be prohibited from imposing an in- 
heritance tax.87 A working interest un. 
der an oil and gas lease has been held to 


be an intangible.88 It seems unfortunate. | 
ly clear that at present intangibles in { 


trust may suffer death taxes in the donm- 
iciliary state and anywhere else where 
there is contact with the property.89 The 
domiciliary state of the donor of a re- 
vocable trust may so tax intangibles held 
in a foreign revocable trust,9° and of an 
irrevocable trust, if the donor retains any 


power of disposition, enjoyment, or if it | 


is made in contemplation of death.9! 


ii. Assertions of Multiple Claims 


If the donor of a _ revocable trust 
changes his domicile after the creation of 
the trust, the new domiciliary state may 


impose a death tax.92 With respect tof 
if the} 
there isf 
strong authority that the new state may} 
not impose a death tax.° It also seems } 


an irrevocable trust, however, 
donor changes his domicile, 


to be clear that the situs of a trust of 
intangibles likewise may levy a death 
tax.94 

The exercise of a power of appoint- 
ment may be treated for tax purposes as 
a rewriting by the donee as donor’s agent 


Dana v. Treasurer, supra note 83; Estate of 
Stephenson, 171 Wisc. 452, 177 N.W. 579 (1920). 

SBlodgett v. Silbermann, 277 U.S. 1 (1928). 

86277 U.S. 1 (1928). U.S. currency (paper) has 
recently been taxed as an intangible by the domicil- 
iary state. Thomas v. Virginia (Va. Sup. Ct. of 
Appl. 11/27/59) cert. granted, Docket #733, 28 US. 
Law Week 3293 (4/5/60). 

See City Bank Farmers Trust Co. v. Schnader, 
293 U.S. 112 (1934). 


S88Denver National Bank of Denver v. State Com- 


missioner of Revenue, Kansas, 177 Kan. 274, 279 P. 
2d 257 (1954). 

State Tax Comm’r v. Aldrich, 316 U.S. 1% 
(1942), 189 A.L.R. 1436; Curry v. McCanless, 301 
U.S. 357 (1939): 123 A.L.R. 162; Nossaman, op. cit 
supra note 79, ch. XLIX; Brown, op. cit. supra note 
79; Brown, The Present Status of Multiple Taxation 
of Intangible Property, 40 Mich. L. Rev. 806 (1942); 
Tweed and Sargent, Death and Taxes are Certain— 
But What of Domicile, 53 Harv. L. Rev. 68 (1939). 

®*°Bullen v. Wisconsin, 240 U.S. 625 (1916). 

Curry v. McCanless, supra note 89; Central Hat- 
over Bank & Trust Co. v. Kelly, 319 U.S. 94 (1948); 
Guaranty Trust Co. v. Blodgett, 287 U.S. 509 (1933). 

®.Graves v. Elliott, 307 U.S. 383 (1939). 

Estate of Murphy, 182 Cal. 740, 190 Pac. 4 
(1920); MacClurkan v. Bugbee, 106 N.J.L. 192, 150 
Atl. 443 (1930). See Coolidge v. Long, 282 U.S. 582 
(1931). Contra, Hackett v. Bankers Trust Co., 122 
Conn. 107, 187 Atl. 653 (1936). 

“Curry v. McCanless, 307 U.S. 357 (1939), 1% 
A.L.R. 162; Graves v. Elliott, 307 U.S. 383 (1939). 
See State Tax Commissioner v. Aldrich, 316 U.S. 174 
(1942). 
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of the instrument creating the power®5 or 
as a property interest independently dis- 
posed of by the donee.9* Thus, where the 
grantor of the power and the donee of 
the power have separate domiciles, and 
the two domiciliary states do not sub- 
scribe to the same approach regarding 
the exercise of a power of appointment, 
each state may impose a death tax on its 
domiciliary, on the one hand the donor 
and on the other hand the donee of the 
power. Obviously, if the donor reserves a 
power to appoint, his domicile has juris- 
diction to levy a death tax.97 

This problem of multiple death taxa- 
tion, so far as jurisdiction or power is 
concerned, has been greatly simplified 
and restricted with respect to intangi- 
bles by reciprocal exemption laws among 
the states. Laws of this type may exempt 
intangibles from death taxes at the situs 
when the owner’s residence does likewise 
or may exempt the intangibles of non- 
residents from death taxes. Practically 
all states now have some such legisla- 
tion.98 

If there is a dispute as to domicile, 
these reciprocal exemption statutes offer 
little help. Sometimes two or more states 
assert claims to domicile and are success- 
ful in their respective assertions for in- 
heritance tax purposes.99 If the local 
court upholds the domicile claim, the 
cases afford no real remedy. However, a 
number of states have adopted reciprocal 
statutes authorizing a compromise of tax 
claims.100 


iti. Enforcement Actions in Foreign 
States 


How far a state must go in enforcing 
tax claims of foreign states has been un- 
certain over the years.1°1 There is a 
clear line between the maintenance of an 
action based upon a tax statute of a for- 
eign state, and actions brought to enforce 
tax liability when it has been reduced to 
a judgment in the taxing state. The U. S. 
Supreme Court has held that the full 
faith and credit clause and the federal 
implementation statute command that 
tax claims reduced to judgments must be 
recognized in courts of other states.102 


, ®Curtis v. Commissioner, 163 N.E. 2d 151 (Mass. 
959). 

Graves v. Schmidlapp, 315 U.S. 657 (1942); Re 
Newton, 35 Cal. 2d 830, 221 P. 2d 952 (1950), 19 
A.L.R. 2d 1399. 

“Pennsylvania Company v. Kelly, 134 N.J. Ea. 
120, 34 A. 24 588 (1943). 

*SCCH Inheritance, Estate and Gift Tax Reporter, 

Para. 12,080. 
: In re Dorrance’s Estate, Pennsylvania tax levied 
in 309 Pa. 151, 163 Atl. 303 (1982); cert. denied 287 
U.S. 660 (1932); Supreme Court subsequently re- 
fuses interference with New Jersey levy, 296 U.S. 
393 (1935); New Jersey levies tax there, 115 N.J. 
Eq. 268, 170 Atl. 601 (1934), 116 N.J. Eq. 204, 172 
Atl. 503 (1934), 116 N.J. Eq. 362, 184 Atl. 743 
(1936), cert. denied 298 U.S. 678 and 691 (1936). 

‘°°CCH Estate, Inheritance and Gift Tax Report- 
er, Para. 12,035; Nossaman, op. cit. supra note 79, 
Sec. 773. 

*°1See Gross, Liability of Trustees for Inheritance 
Taxes of Foreign States, 96 TRUSTS AND ESTATES 
444 (1957); Goldstein, Interstate Enforcement of 
the Tax Laws of Sister States, 30 Taxes 247 (1952). 

1©2Milwaukee County v. M. E. White Co., 296 U.S. 
268, 56 S. Ct. 229, 8 L. Ed. 220 (1935). 
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However, in the area of tax claims not 
reduced to judgments the law is un- 
settled, and because of jurisdictional ob- 
stacles preventing states from securing 
judgments in their own forums, the prob- 
lem frequently arises. The Restatement 
says: “Caveat: The Institute expresses 
no opinion whether an action can be 
maintained by a foreign state in a claim 
for taxes.”’103 

On the one hand are the states led by 
New York!9* which follow the old Eng- 
lish rule!®%, that the courts of one state 
will not enforce the revenue laws of a 
foreign state. On the other hand are 
those states!°6 which have rejected the 
English rule as being obsolete and inap- 
plicable to the union of states,1°7 and 
have adopted statutes authorizing the 
use of their courts by other states for 
actions to collect taxes, provided similar 
comity is extended. 


iv. Income Tax Claims 


Income tax problems may be involved 
at the domicile or residence of the bene- 
ficiary and at the situs of the trust.198 
Apparently, there is no doubt that the 
state of the residence of the beneficiary 
may levy an income tax.199 This of 
course refers to income actually received 


108Restatement, Conflict of Laws, 1948 Supple- 
ment, Sec. 610(c). 

104Colorado v. Hardbeck, 232 N.Y. 71; 183 N.E. 357 
(1921). 

105In re Visser, [1928] Ch. 877. 

106Ala., Ark., Cal., Ind., Kans., Ky., La., Me., Md., 
Mich., Minn., N.H., N.C., Okla., Ore., S. Dak., 
Tenn., Va., Wash., and Wisc. 

107State ex rel. Oklahoma Tax Commission v. Rod- 
gers, 238 Mo. App. 1115; 193 S.W. 2d 919 (1946), 
165 A.L.R. 785. 

108See generally Nossaman, op. cit. supra note 79, 
Sec. 776; Keesling, Residence in State Taxation of 
Income, 29 Calif. L. Rev. 706 (1941); Nossaman, 
State Taxation of Trust Income, 24 Calif. L. Rev. 
524 (1936). 

10®Guaranty Trust Co. v. Virginia, 305 U.S. 19 
(1988). Noted, 87 U. Pa. L. Rev. 356. 


and not to cases where the beneficiary 
has only a hope.11° Undistributed income 
is taxable at the situs of the trust (which 
poses all the problems of what is 
“situs”).111 This probably includes capi- 
tal gains.112 Nossaman seems to feel that 
distributable income may be taxable in 
the state of situs, except that some states 
decline where the beneficiary is a non- 
resident.113 


VI. VOLUNTARY CONTROL BY 


ESTATE OWNER 


Whether the creator of the trust can 
have any effect over the law applying to 
his trust is an important question to- 
day.114 With respect to both testamen- 
tary and inter vivos trusts of movables, 
Professor Scott and the revision of the 
Restatement of Conflict of Laws lay 
great stress on the intention of the crea- 
tor of the trust.115 Under this theory, if 
the designated state has a substantial 
connection with the trust, the creator 
may designate the law to govern validity 
and administration. Other writers have 
indicated the desirability of such a con- 
clusion,116 

There is respectable authority indicat- 
ing that the creator of the trust may de- 
termine jurisdiction and the law to be 
applied by expressly or impliedly direct- 
ing that the trust assets shall be admin- 


110Comm. v. Simmon, 292 Mass. 507, 198 N.E. 741 
(1935), 102 A.L.R. 273. 

111Hutchins v. Comm., 272 Mass. 422, 172 N.E. 605 
(1930), 71 A.L.R. 677, 685. 

113Harvard Trust Co. v. Comm., 284 Mass. 225, 187 
N.E. 596 (1938). 

118Nossaman, op. cit. supra note 79, Sec. 776. 

14Land, op. cit. supra note 17; Stallings, op. cit. 
supra note 36. 

15Scott, op. cit. supra note 33. 

116Land, op. cit. supra note 17; Shattuck and Farr, 
op. cit. supra note 16, Sec. 56; Cavers, op. cit. supra 
note 68; Stallings, op. cit. supra note 36; Swaben- 
land, op. cit. supra note 37. 
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istered in a specified state.117 Probably 
the better concept is to consider that jur- 
isdiction depends on the existence of cer- 
tain facts, and that other considerations 
such as validity, administration or inter- 
pretation may be affected by intent.118 


i. Trusts of Personalty 


With respect to inter vivos trusts of 
personal property, New York has held 
that the express intent of the donor as 
to the state to determine validity, when 
that state has a real connection with the 
trust, will govern,!19 and New York by 
statute now permits a nonresident to se- 
lect New York law as to validity and 
“effect.”120 Other states seem to allow 
the donor to designate a particular state 
law if that state has a reasonable connec- 
tion with the inter vivos trust.121 The 


117Farmers Loan and Trust Co. v. Ferris, 67 App. 
Div. 1, 73 N.Y. Supp. 475 (1901); 2 Beale, op. cit. 
supra note 16, Sec. 297.1; Restatement, Conflict of 
Laws, Sec. 298(c) (19384); Cavers, op. cit. supra 
note 68. 

118],iberty National Bank and Trust Co. v. New 
England Investors Shares, Inc., 25 F. 2d 493 (D. 
Mass. 1928); Greenough v. Osgood, 235 Mass. 235, 
126 N.E. 461 (1920). 

129Shannon v. Irving Trust Co. ,275 N.Y. 95, 9 
N.E. 2d 792 (19387). 

120New York Pers. Prop. Law, Sec. 12a; New 
York Decedent Estate Law, Sec. 47; Cf. note 7 
supra. 

121L,iberty National Bank and Trust Co. v. New 
England Investors Shares, Inc., 25 F. 2d 493 (D. 
Mass. 1928); Wilmington Trust Co. v. Wilmington 
Trust Co., 26 Del. Ch. 397, 24 A. 2d 309 (1942); 
Kitchen v. New York Trust Co., 292 Ky. 706, 168 
S.W. 2d 5 (1943); National Shawmut Bank v. Cum- 
ming, 325 Mass. 457, 91 N.E. 2d 337 (1950). 





Large 


enough for broad experience 


Small 


enough to be personal 


The 


SUMMIT TRUST COMPANY 
SUMMIT, NEW JERSEY 


ESTABLISHED 1891 


Member Federal Deposit Insurance Corp. 











930 Bar PROCEEDINGS 


testator of a testamentary trust seems to 
have the same right under the same con- 
ditions.122 

These same authorities indicate that, if 
there is a reasonable connection, the cre- 
ator of the trust of movables, inter vivos 
or testamentary, may designate the state 
law regarding interpretation.123 Al- 
though there does not seem to be much 
case law, the writers traditionally have 
indicated that the designated law may 
not be applied if it offends a strong pub- 
lic policy. Most of the authorities also in- 
dicate that if the state involved has some 
connection with the trust, the creator 
may designate the law of trust adminis- 
tration to be applied.124 


ii. Trusts of Realty 


With respect to real estate, as has been 
indicated, situs is recognized as control- 
ling in all respects. And it is extremely 
doubtful whether the express intent of 
the creator of the trust will have any 
effect whatsoever.125 Land suggests that 
the creator of the trust may in effect 
have some influence on the applicable 
law concerning land—by directing its 
sale, and that after the conversion, the 
applicable law will be that which gov- 
erns the validity of trusts of personal 
property.126 


VII. COMMUNITY PROPERTY: 
COMPLEXITY UNLIMITED 


There are eight community property 
states.127 Clients who move between com- 
munity property and separate property 
states, or who acquire property in both, 
need lawyers who have some understand- 
ing of community property rights and of 


122Matter of Tabbagh, 167 Misc. 156, 3 N.Y.S. 2d 
542 (1938). 

123See authorities cited supra notes 120-122; Har- 
vey v. Fiduciary Trust Co., 299 Mass. 457, 13 N.E. 
2d 299 (1938); Shannon v. Irving Trust Co., 275 
N.Y. 95, 9 N.E. 2d 792 (1987). 

14%See authorities cited supra notes 120-123; Macy 
v. Mercantile Trust Co., 68 N. J. Eq. 235, 59 Atl. 586 
(1904); Lozier v. Lozier, 99 Ohio St. 254, 124 N.E. 
167 (1919). 

125Land, op. cit. supra note 17, Sec. 12. 

126Cf. Peabody v. Kent, 153 App. Div. 286, 138 
N.Y. Supp. 32 (1912), aff’d 213 N.Y. 154, 107 N.E. 
51 (1914). 

1272 American Law of Property, Sec. 7.3 (Casner 
ed. 1952): Ariz., Calif., Ida., La., Nev., N. M., Tex., 
Wash. 


the common law rights of spouses in 
each other’s property, and of how those 
concepts differ. It may be just as impor. 
tant, and perhaps more fundamental, for 
such clients to know what is going to 
happen to property they acquire after 
they get where they are going as to know 
the effect of their journey on the pro- 
perty they already have. 

Service to such clients also requires 
that the lawyer should have an under- 
standing of conflicts of law involving 
such matters as matrimonial domicile, 
intended domicile, situs of the property, 
husband’s domicile, tracing and _ the 
source or replacement doctrine. All of 
these doctrines might apply when a mar- 
ried couple moves from one type of state 
to the other, or invests assets in one type 
of state while living in the other.128 


i. Survey of Problems in Practice 


Because there are inevitable niceties of 
practice which never reveal themselves 
to pure research in statutes and cases, 
a verification of the treatment of com- 
munity and separate property problems 
by actual opinions from practicing law- 
yers appeared to be indicated to reveal 
the actual experience and opinions of 


practitioners. Consequently, as a part of | 


this Report a survey in the form of a 
questionnaire was circulated among a 
group of selected lawyers who are en- 
gaged and primarily interested in the 


fields of real property, probate and trust } 


practice. These were sent to more than 
40 lawyers in 19 common law states and 
more than 15 lawyers in 8 community 


property states. Replies were received | 


from 13 common law states and 7 com- 
munity property states.129 The replies re- 
ceived exceeded expectations in that, in 
addition to the answers to the formal 
questions asked, many added other ma- 
terial, including citations to statutes and 
cases, copies of local statutes and per- 





1°8Tbid. for a general discussion of the applicable 
conflicts of law doctrine, and also Goodrich, op. cit. 
supra note 45 at 376; 47 Calif. L. Rev. 211, 212-18 
(1959). 

12Replies were received from the following com- 
mon law states: Mass., Fla., Pa., Ohio, Ill., Okla, 
Wis., Minn., Ia., Mo., Kans. Colo., and Ore.; and 


the following community property states: La., Tex. | 


Ariz., Calif., Nev., Ida. and Wash. 
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sonal opinions and explanations. The re- 
sults of this survey have been integrated 
into the balance of this report. 


ii. Basic Area of Difference 


The fundamental differences between 
the community and separate property 
states concern the ownership of earnings 
after marriage, the right of the husband 
to the management of the marital proper- 
ty, and the devolution of the marital pro- 
perty at death. The community property 
states differ among themselves on these 
matters, nor are these matters treated 
uniformly in the separate property 
states. Therefore, it is desirable to pin- 
point the locations where the client will 
live or invest and to have a working 
knowledge of how this will affect his 
property. 

The separate property state spouse 
does not share in the earnings of the 
other, but generally has such rights as 
dower!29 or curtesy!13!1 or a fixed right of 
inheritance.132 The surviving spouse in a 
community property state is entitled to 
one-half of the community property but 
since the community property is presum- 
ably spent first in living expenses,133 
there may be none of it left. Even though 
the deceased spouse be wealthy, it is per- 
missible, assuming soundness of mind and 


13098 C.J.S. 65; 2 Tiffany, Real Property, Sec. 487, 
p. 339 (3rd ed. 1939). The extent and nature of 
dower rights conferred on the wife are not uniform 
among the separate property states but in general 
they are absolute rights of succession (for life or 
otherwise) in a portion of the husband’s property at 
his death. 

13125 C.J.S. 41; 2 Tiffany, Real Property, Sec. 552, 
p. 451 (3rd ed. 1939). In general, the husband’s 
right in the wife’s property, on her death, if there 
are issue. 

182A fixed right of inheritance in a fractional por- 
tion of the husband’s property of which he cannot 
deprive his wife by will. For example, New York 
Decedent Estate Law, Sec. 18 which provides that 
the wife may elect to take a certain portion of the 
husband’s estate and disregard his will. A 1952 sur- 
vey by Professor Marsh indicates that the wife then 
had a non-barrable share in the statutory separate 
property of her husband in 40 states and that this 
share extends to % to % in fee in 21 states, to % 
to % for life in 15 states, to % for life to % in fee 
in 3 states and to a child’s part in fee to % in fee 
less the wife’s separate estate in 1 state. This is an 
exhaustive analysis of marital property rights in 
all states. Marsh, Marital Property in Conflict of 
Laws (1952). 

183Huber v. Huber, 27 Cal. 2d 784, 167 P. 2d 708 
(1946); Title Ins. & Trust Co. v. Ingersoll, 158 Cal. 
474, 111 Pac. 360 (1910). 


freedom from undue influence, in a com- 
munity property state such as California 
to cut off the surviving spouse from any 
share whatever in separate property.154 


In Idaho, Louisiana and Texas the in- 
come received during marriage from sep- 
arate property, as well as the earnings of 
the spouses, constitute community pro- 
perty.135 The other community property 
states adhere to the rule that all property 
owned at the time of marriage, together 
with the rents, issues and profits there- 
from, and all property acquired during 
marriage by gift, devise or bequest, is 
separate property with all other property 
being community property.136 


iti. What Occurs with Domicile Changes 
and Multi-State Acquisitions? 


What happens if a couple moves, or 
owns or acquires property in both sepa- 
rate and community jurisdictions? Does 
the community property spouse lose com- 
munity rights by moving to, or investing 
in, a separate property state? Converse- 
ly, what are the effects on the rights of 
a spouse in a separate property state 
when the couple moves to, or invests 
in, a community property state? 

Perhaps the best way to focus atten- 
tion on any of these questions is to take 
a rather common example for analysis. 
For simplicity, the states of Illinois and 
Iowa can be taken as typical of the 


1%Concurring opinion of Justice McFarland in 
Estate of Cudworth, 133 Cal. 462, 65 Pac. 1041 
(1901): “In nearly all other civilized countries, mar- 
riage immediately vests in the wife some estate in 
the property owned by the husband at the time of 
the marriage; but such is not the law here, and if 
he chooses, as in the case at bar, to afterwards do 
nothing except to collect his rents and profits, he 
may, after a long period of faithful wifehood, leave 
her penniless. Her only chance to acquire by mar- 
riage any interest in property is to marry a man 
who has nothing, with the hope that he may after- 
wards earn something in which she will have a com- 
munity right.” 

1356 Idaho Code Tit. 32, Sec. 906 (1947); La. Civil 
Code Art. 2334; 13 Vernon’s Tex. Civil Stat., Secs. 
4613, 4614 and 4619. Also as to Texas, see “The Com- 
munity Property Law of Texas” by Prof. W. O. 
Huie in the Preface to 13 Vernon’s Tex. Civil Stat., 
Pp. vii to xlvi. 

1369 Ariz. Rev. Stat., Secs. 25-211 and 25-213; Cal. 
Civ. Code, Secs. 162 to 164; 1 Nev. Rev. Stat., Secs. 
123.130 and 123.220; 8 N.M. Stat., Secs. 57-3-4, 57-3- 
5, and 57-4-1 (1953); 2 Rev. Code of Wash. (Vol. 4 
in Annual Ed.), Secs. 26.16.010, 26.16.020 and 
26.16.030. 
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separate property states, and the states 
of California and Texas as typical of 
the community property states. 


iv. Separate Property Couple Invests in 
Community Property State 


Assume that H, a married man, had 
been domiciled in Illinois all his life, 
had accumulated during the marriage 
$200,000 in cash, stocks, bonds and other 
personalty, all held and registered in 
his own name as an individual owner. 
Under Illinois law this is considered to 
be his own “separate property.’137 He 
can buy, sell, trade, exchange or give 
this property away as he wishes. His 
wife, W, has no present, vested interest 
in it and no control over his management 
of it. If he should invest it in Illinois 
real property and die intestate, leaving 
W and children suriving, W would re- 
ceive a % interest in fee in the realty; 
if there were no children or descendants 
surviving, W would receive a % inter- 
est in fee.138 If H leaves a will, regard- 


187See Marsh, op. cit. supra note 132, who points 
out that there is a confused and confusing termi- 
nology involved in this field. The writers and the 
courts often use the terms “statutory separate prop- 
erty,” “‘wife’s separate property,” “equitable separ- 
ate property” and similar terms in discussing what 
rights one spouse has in property “owned by” or 
“belonging to’ the other spouse. In most jurisdic- 
tions these terms would have meanings and legal 
effects quite different from the term “separate prop- 
erty” (as contrasted to community property) in the 
community property system. 

188T]]. Rev. Stat. 1959, ch. 3, Sec. 162 (unless dower 


is elected. Sec. 170). 
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less of its terms, W can renounce the 
provisions of the will and received her 
same statutory share.139 

If H converts all his property to cash 
and buys realty located in Iowa, at his 
death intestate the laws of the state of 
situs of the realty (lowa) will control 
and W will receive % in fee if there are 
children, and the first $15,000 of value 
plus % the excess if there are no chil- 
dren or descendants.149 If he leaves a 
will, W can renounce the provisions of 
the will and receive her same statutory 
share.141 So long as the domicile and 
the situs of the realty remain in states 
of similar legal systems, the difference 
in the share to be received by W is one 
of fractions only. 


v. Tracing Doctrine 


Now assume that H takes his cash and 
buys realty in Texas and causes title to 
be conveyed to himself, in his name 
only. What interest, if any, will W ac- 
quire during lifetime or at death in 
this realty? Texas, like most community 
property states,142 has never recognized 
dower, which is completely foreign to 


139J]]. Rev. Stat. 1959, ch. 3, Sec. 168. 

M40Code of Iowa 1958, ch. 636, Sec. 636.5 et seq. 

141Code of Iowa 1958, ch. 636, Sec. 636.21. 

142]t has been said that the community property 
system was “continued” (i.e. from the laws of 
France or Spain to which these regions formerly 
showed allegiance) in the states of La., Tex., N. M. 
and Calif., while it was ‘‘adopted” in the states of 
Ariz., Nev., Ida. and Wash. 1 deFuniak, Principles 
of Community Property 3 (1943); Kirkwood, His- 
torical Background and Objectives of the Law of 
Community Property in the Pacific Coast States, 11 
Wash. L. Rev. 1 (1936). Those states which “‘adopt- 
ed” the community property system by legislation 
some time after becoming territories or states had 
previously adopted or followed the common law as 
the rule of decision for varying periods, and this 
presumably included the common law estates of dow- 
er and curtesy. On adopting the community prop- 
erty system, dower and curtesy were specifically 
abolished. 


the community property system.143 The 
laws of intestate succession are based on 
“community property” and “separate 
property,” as these technical terms are 
used in community property law.144 

In order to determine the nature of 
the Texas realty, the law will resort to 
the “tracing” doctrine of community 
property law,!45 which recognizes that 
property acquired with “community 
funds” takes on the same characteristics 
and becomes community property, and 
similarly for property acquired with 
separate funds.146 

Under the usual conflict of laws rule, 
Texas will look to the laws of the state 
of domicile of the owner (Illinois) to 
determine the nature or status of the 


143Dower is repugnant to the community property 
system, since it gives to each spouse certain rights 
in all the land owned by the other spouse, without 
regard to the time of acquisition or the method by 
which acquired, which would include the separate 
property of the other spouse. 

144California Civil Code, Sec. 162, defines the sep- 
arate property of the wife as follows: ‘All property 
of the wife, owned by her before marriage, and that 
acquired afterwards by gift, bequest, devise or de- 
scent, with the rents, issues and profits thereof is 
her separate property.”’ Sec. 163 defines the hus- 
band’s separate property in the same terms. (It 
should be noted that the Spanish law made the in- 
come from separate property part of the commun- 
ity, while California, Nevada and New Mexico have 
changed this rule by statute to provide that the in- 
come from separate property remains separate 
property.) Civil Code Sec. 164 provides that all 
other property acquired after marriage by either 
husband or wife is community property. Most statu- 
tory definitions in the various states are substan- 
tially similar. 

145In order to simplify analysis of interests in 
property under community property law, some at- 
torneys in community property states choose to 
categorize all acquisitions into “primary acquisi- 
tions” and “secondary acquisitions.’? A secondary 
acquisition is any property received in exchange for 
other property (including cash). Primary acquisi- 
tions include all other property received by gift, 
devise, descent or compensation for services. The 
doctrine of “tracing” applies only to secondary ac- 
quisitions. 

146] de Funiak, op. cit. supra note 142, Sec. 77; 
Smith v. Smith, 12 Cal. 216, 73 Am. Dec. 533 (1859). 
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funds which have been converted into 
Texas realty. Since, under Illinois law, 
these funds were the separate property 
of H, the Texas realty purchased with 
these funds became, or remained, the 
separate property of H. 


Under the Texas law of succession, if 
H dies intestate leaving a wife and 
children, W will receive only a life 
estate in % of the realty; if there are 
no descendants, W will receive % in- 
terest in fee. If H should by will devise 
this realty to others, W has to elect to 
take against the will and receive a 
forced share,!47 as she formerly had 
under the laws of Illinois. Thus, the 
non-barrable share of W, ranging from 
% to % in fee, under Illinois law, could 
be changed to an interest ranging from 
a life estate in % to % interest in fee 
if intestate, or could be destroyed entire- 
ly by the will of H, under Texas law. 

It scarcely seems equitable that the 
decision (for which there may be ex- 
cellent motives) of H to purchase realty 
in Texas instead of Illinois should make 
it possible that W might lose her valu- 
able rights in the family property and 
receive nothing at the death of H. Yet 
that appears to be the majority rule.148 


vi. Separate Property Couple Changes 
Domicile to Community Property State 


If a change of domicile is involved, 
as distinguished from acquisition of as- 
sets in a non-domiciliary state, a formid- 
able array of authorities establishes that, 
in general, the character of property is 
established by the law of the matri- 
monial domicile at the time of its acqui- 
sition and that change of domicile to a 
community property state will not con- 
vert separate property to community 
property.149 Even if the property ori- 


M7TVernon’s Anno. Texas Stat. Probate Code, Sec. 
38.58; Singleton v. St. Louis Union Trust Co., 191 
S.W. 2d 148 (1945). 

148Questionnaires returned by attorneys in the 
community property states indicate that in most 
states the courts would not inquire as to how H ac- 
quired the funds in the common law state, and the 
W would not acquire a community property interest 
at date of acquisition. Since there is no dower or 
similar statutory interest in these states, W would 
acquire no present interest in the realty. There was 
some opinion among attorneys in Idaho, Louisiana 
and Washington that the courts might recognize the 
quasi-community character of the funds coming 
from the common law state and treat the realty “as 
if” it were community property. Concerning funds 
of a quasi-separate character, attorneys in all states, 
except Louisiana, indicated that the realty would be 
treated as separate property of H, and therefore W 
would acquire no present interest. With reference 
to the status at the death of H the answers followed 
the same pattern, indicating that the wife would 
have a non-barrable share only if the realty were 
treated ‘‘as if’? it were community property, and 
would not have a non-barrable share if it were 
treated as separate property of H. See Estate of 
Burrows, 136 Cal. 113, 68 Pac. 488 (1902); Blethen 
v. Bonner, 30 Tex. Civ. App. 585, 71 S.W. 290 
(1902); Brookman v. Durkee, 46 Wash. 578, 90 
Pac. 914 (1907); Restatement, Conflict of Laws, 
Secs. 238, 290, 291, 293 (1934); Goodrich, op. cit. 
supra note 45, Secs. 122, 124. 

14°Stephen v. Stephen, 36 Ariz. 235, 284 Pac. 158 
(1930); Estate of Drishaus, 199 Cal. 369; 249 Pac. 
515 (1926); Scott v. Currie, 7 Wash. 2d 301; 109 P. 
2d 526 (1941); Restatement, Conflict of Laws, Secs- 
208, 290-93 (1934); 2 American Law of Property, 
op. cit. supra note 127, Sec. 7.18; McKay, Commun- 


TRUSTS AND EsTATES 














gine 
the 
the 
riag 
sepé 
com 
are 


ty I 
com 
in 

Lik 
lost 
pro] 


obs« 
dea] 
in : 
are 

nati 
and 
ven 
pro) 


des 
ern 
ordi 
mul 
quil 
the 
all 
this 
inve 
stat 
don 


Lou 
stat 


ty : 
is t 


the; 
por 
and 


ity I 














ginally belonged to the wife, but became 
the husband’s on marriage by reason of 
the law of the state in which the mar- 
riage occurred, it remains the husband’s 
separate property or removing to a 
community property state.159 But there 
are some variations of the general rule. 

The separate character of the proper- 
ty may be lost if it loses its identity by 
commingling it with community earnings 
in the new matrimonial domicile.151 
Likewise, the separate character may be 
lost if there are “new dealings” with the 
property.152 The extent, nature and 
meaning of “new dealings” is somewhat 
obscure. It could include contractual 
dealings between husband and wife, but 
in some community states the spouses 
are forbidden by law from altering the 
nature of their community property,15% 
and it is suggested that this might pre- 
vent any conversion of their separate 
property. 

The frequently applied rule that the 
descent of real property is to be gov- 
erned by the law of the “situs” is sub- 
ordinate to the rule that even in com- 
munity property states property ac- 
quired with separate funds of one of 
the spouses remains separate through 
all its transmutations.154 As indicated 
this holds true also as to a real estate 
investment in a community property 
state by spouses who never change their 
domicile from their law state home.155 
An important exception obtains in Idaho, 
Louisiana and Texas, since in these 
states the income from separate proper- 
ty subsequent to removal to these states 
is treated as community property.156 


vii. Statutory Modifications 


Discussions of efforts to alter some of 
these principles have occurred in re- 
ports of litigation in California, Texas 
and Washington.157 California has been 


ity Property, 418-52 (2d ed. 1925); 1 Am. Jur., Com- 
munity Property, Secs. 15, 16; 41 C.J.S. Husband 
and Wife, Sec. 227; 92 A.L.R. 1347. 

‘0eMcDaniel v. Harley, 42 S.W. 323 (Tex. Civ. 
App. 1897). 

151In re Gulstine’s Estate, 166 Wash. 325; 6 P. 2d 
628 (1932). The presumption (except for inheri- 
tance tax purposes) is that all property is commun- 
ity if the separate and community property have 
been so commingled that they cannot be traced or 
identified. Grolemund v. Cafferata, 17 Cal. 2d 679, 
111 P. 2d 641 (1941). 

182Restatement, Conflict of Laws, Sec. 291 (1934). 
See King v. Bruce, 145 Tex. 647, 201 S.W. 2d 803 
(1947). 

183See Daggett, The Community Property System 
of Louisiana, ch. XXVIII, p. 114 (2d ed. 1945); 
Huie, op. cit. supra note 135 at xxviii. In some com- 
munity states the spouses can contract freely as to 
their property. 

154Noble v. Comm., 138 F. 2d 444 (10th Cir. 1943); 
In re Miller, 31 Cal. 2d 191, 187 P. 2d 722 (1947); 
Estate of Drishaus, 199 Cal. 369, 249 Pac. 515 
(1926); Estate of Bruggemeyer, 115 Cal. App. 525, 
2 P. 2d 534 (1981) (even if held in wife’s name). 
Abel, Barry, Halsted, and Marsh, Rights of a Sur- 
viving Spouse in Property Acquired by a Decedent 
While Domiciled Outside California, 47 Cal. L. Rev. 
211 (1959). 

1S5Estate of Arms, 186 Cal. 554, 199 Pac. 1053 
(1921). 

Note 135 supra. 

See generally, Goodrich, op. cit. supra note 45, 
Sec. 148; Restatement, Conflict of Laws, Secs. 48, 


237, 238 (1934); Leflar, The Law of Conflict of 
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a leader in addressing the problem by 
legislation — some successful and some 
not. One venture — a statutory attempt 
to convert earned separate property (i.e. 
property which would have been com- 
munity if acquired in a community state) 
to community property when it is 
brought to a community property state 
— has been held to be unconstitutional, 
and ineffective during the lifetime of the 
spouses.158 The section remains on the 
books, however, notwithstanding its de- 
clared unconstitutionality. 

The constitutionality of similar stat- 
utes!59 in other community states seems 
not to have been tested. Thus, the spouse 
who owned the separate property still 
owns it when brought to, or invested in, 
the community property state with the 
same rights to deal with it or to give it 
away while living, which attached in the 


Laws, Sec. 22 (1959); Stumberg, Conflict of Laws, 
chs. 12, 18 (2d ed. 1951). For general treatment of 
Conflict of Laws in relation to marital property and 
rights of succession to property, see following texts: 
Goodrich, supra, Secs. 122-24, 164-70; Leflar, supra, 
chs. 16, 17, 21; Stumberg, supra, chs. 9, 12, 13; Re- 
statement, supra, Secs. 48, 101, 237, 238, 245-253: 
See also Marsh, op. cit. supra note 132. This small 
text is an excellent and detailed treatment of the 
subject and includes exhaustive collections of cases 
and statutes. For detailed analyses of the problems 
in this field involving common law and community 
property states, see Marsh, supra, chs. 2, 6 and 
statutes and cases cited; Thomas and Thomas, Com- 
munity Property and the Conflict of Laws, 4 South- 
western L. J. 46 (1950) (this entire volume is de- 
‘voted to community property); Horowitz, Conflict 
of Law Problems in Community Property, 11 Wash. 
L. Rev. 121, 212 (1936); Leflar, Community Prop- 
erty and Conflict of Laws, 21 Cal. L. Rev. 221 
(1933); Deering, Separate and Community Prop- 
erty and The Conflict of Laws, 30 Rocky Mt. L. Rev. 
127 (1958); 11 Am. Jur., Community Property, Secs. 
1-85. There is a wealth of literature in texts and 
law review articles on the broader subject of marital 
property and conflict of laws. Citations in this re- 
port are intended to be selective rather than exhaus- 
tive. Most of such articles, texts and reported cases 
are discussed in the literature cited in this note. 

158Estate of Thornton, 1 Cal. 2d 1, 33 P. 2d 1 
(1934); Paley v. Bank of America, 159 Cal. App. 2d 
500, 324 P. 2d 35 (1958). 

15°See note 184 infra. 


state of origin. In case of divorce, it 
would not be subject to the rules apply- 
ing to the division of community prop- 
erty. As to debts and torts, liability 
would be governed by the state law re- 
lating to separate property, if that dif- 
fered from the community law. 

A caution may well be inserted here 
that notwithstanding the retained sepa- 
rate nature of the property, anyone buy- 
ing land from either spouse would in- 
sist on the execution of the deed by 
both, because the buyer would not want 
the responsibility of determining that 
it was in fact separate property. 

The dissenting opinion in the Cali- 
fornia decision!®® invalidating the code 
section which ipso facto converted sepa- 
rate property, earned elsewhere, to com- 
munity property when brought to Cali- 
fornia, suggested that the statute could 
be sustained as a law of succession. Ac- 
cordingly, at its next session in 1935 
the legislature recast the statute into a 
law of succession so that personal prop- 
erty of California decedents acquired 
while domiciled elsewhere, but which 
would have been community property if 
acquired in California, was subject to 
the same devolution at death as true 
community property.16! California law- 
yers refer to this as “Section 201.5 Com- 
munity Property.” This code section was 
subsequently construed to exclude real 
property.162 In 1957 the statute was 
amended to embrace real property ac- 
quired in California.1® 


160See note 158 supra. 

161Cal. Probate Code, Sec. 201.5. Amended and 
amplified in 1957. See note 163 infra. 

162]n re Miller, 31 Cal. 2d 191, 187 P. 2d 722 
(1947). Overruled by statutory amendment in 1957. 
See note 163 infra. 

168California Law Revision Commission, Recom- 
mendation and Study, Relating to Rights of Surviv- 
ing Spouse in Property Acquired by Decedent While 
Domiciled Elsewhere, Dec. 20, 1956. Professor Har- 








CENTRALLY LOCATED 
IN CENTRAL NEW YORK STATE 


18 Offices in 12 Communities 


Ransom G. MACKENZIE, Vice Pres. & Trust Officer 


ARINE MIDLAND 
TRUST COMPANY . M%. 
of Central New York 


UND 
yy & 





Auburn e 


North Syracuse e Oswego e 





F 1 
= 2 
Main Office %y, é 
332-344 S. Salina Street, Syracuse = CENTRAY 


Camillus e Dewitt e Fairmount e Fulton e 
Phoenix e PortByron e Tully 


Member Federal Deposit Insurance Corporation ¢ Member Federal Reserve System 








933 








Also, in 1957, additions were made 
subjecting the real property of a de- 
ceased non-domiciliary, who leaves a 
valid will, to the surviving spouse’s elec- 
tion to take under or against the will 
in the same manner as if the property 
were located at the decedent’s domicile, 
unless — to add a bit of confusion — 
the property is community property.1% 
The latter addition is effective only in 
testate estates and does not impair the 
rights which a California spouse has in 
an intestate estate to receive in addition 
to his or her share of the community 
property, a rather generous interest in 
the separate property of an intestate.16 


It should be noted that for estate tax 
purposes, this type of property (i.e. 
separate which is made community by 
statute) is treated by the Internal Rev- 
enue Service as separate property.166 


viii. Community Property Couple Invests 
in Separate Property State 


A look at the other side of the coin 
reveals problems which occur when com- 
munity property is the starting point. 
The separate law state lawyers ques- 
tioned concerning the status of property 
acquired in a husband’s name alone in a 
separate property jurisdiction with com- 
munity property funds answered, almost 
unanimously, that a wife would acquire 
only the interest provided by local law 


old Marsh, Jr., now with UCLA Law School in Los 
Angeles, author of the text cited supra note 132, was 
research consultant to the Law Revision Commis- 
sion. See also Abel, Barry, Halsted and Marsh, op. 
cit. supra note 154. 

14Cal. Probate Code, Sec. 201.6. 

165This may range from % in fee to the entire es- 
tate, depending on descendants and kindred surviv- 
ing. Cal. Probate Code, Secs. 221, 223 and 224. 

16 Also, as to estate tax consequences of commun- 
ity property, see Casner, Estate Planning 314 (2d 
ed. 1956); Lowndes & Kramer, Federal Estate and 
Gift Taxes, Sec. 13, p. 240 (1956 ed.). 


for all realty owned by the husband at 
any time during marriage, regardless of 
the character of the funds used for pur- 
chase under the laws of the domicile of 
the purchaser.167 

Such answers were profoundly shock- 
ing to community property state lawyers, 
who felt they were based on a lack of 
understanding of the vested nature and 
concept of community property and that 
the answers would very likely have been 
different if the matter had been thor- 
oughly studied or had arisen in litiga- 
tion. These community property state 
lawyers suggested the possibility that 
under such circumstances the wife would 
not only be entitled to impress a trust 
as to her community one-half, but would 
be entitled to a dower interest in the 
husband’s one-half. 


ix. More Basic Differences 


This question area serves to point up 
some other fundamental differences be- 
tween separate property and community 
property law:168 

First: The separate property system 
makes no distinction whatever as to the 
source of acquisition of realty by a married 
person. The only question asked under this 
system is: Was the married person the own- 
er (title holder) of the realty at any time 
during marriage? 


187]t is apparent that W could not acquire a pres- 
ent “community property” interest in the realty, 
using this term in its technical sense, in a state 
which has no concepts of this character of property 
ownership imbedded in its legal system by history, 
treaty, constitution, statute or decision. This does 
not mean that the courts of a common law state 
could not recognize, in a specific legal proceeding, 
some “right” in W which might resemble her com- 
munity property right in her state of domicile, and 
which might achieve a similar result in her favor. 
Attorneys in some common law states alluded to 
such possible results, on the theory of a constructive 
or resulting trust in favor of W. See Goodrich, op. 
cit. supra note 45, Sec. 122, Deering, op. cit. supra 
note 157. 

168Marsh, op. cit. supra note 132, chs. 1, 2. 
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Second: The separate property system 
makes no distinction as to the date of ac. 
quisition of realty (whether it was owned 
at the date of marriage or acquired during 
the marriage), again asking the same ques. 
tion stated above.169 

Third: The whole separate property sys. 
tem is based on a philosophy that, at the 
death of either spouse, the surviving spouse 
should “receive” some interest in the prop. 
erty “owned by the decedent” at any time 
during the marriage; the right is merely 
inchoate, depending on survivorship. The 
community property system is based on a 
philosophy that, at the death of either 
spouse, the surviving spouse should “re. 
tain” the interest “‘already owned by the 
survivor” in the community property. 


The subcommittee’s survey revealed 
that lawyers in separate property states 
who have not made a study of the mat- 
ter generally do not realize that as to 
community property each spouse actually 
owns his or her respective share. The 
wording of the California statute is that 
“the respective interests of the husband 
and wife in community property during 
continuance of the marriage relation are 
present, existing and equal interests un- 
der the management and control of the 
husband . . .’170 


Because of such basic differences, it 
is not surprising that the lawyer in the 
separate property state, who has not 
been confronted with the problem, 
should tentatively assume that the sepa- 
rate property state should refuse to look 
beyond its own concepts and should re- 
fuse to integrate into its system a set 
of concepts so foreign to that system. 
The separate property state lawyer may 
feel that in carrying out its own policies 
the separate property state need not 
resort to the doctrine of “tracing’!7 
marital property and that therefore the 
conflict of laws doctrine of reference 
back to the state of domicile, to deter- 
mine the character of funds used for 
the purchase, is inapplicable. When it 
is considered that the community proper- 
ty is vested and the purchase was made 
in the husband’s name with community 
property, then the wife should be able 
to trace her share on a constructive 
trust theory not because the investment 
was with marital property but because 
the investment was made with money of 
which she actually owned one-half. 


When the resident of the community 
property state purchases realty outside 
of his own state, the consequences will 
vary depending on whether the acquisi- 
tion is in a community or separate prop- 
erty state. If H, a lifelong resident of 
and domiciled in California, purchases 


1&Goodrich, op. cit. supra note 45, Sec. 121; Leflar, 
op. cit. supra note 157, Secs. 184-85. 

170Cal. Civil Code, Sec. 161a. 

171This doctrine decrees that property acquired in 
exchange for community property, or purch 
with funds which were community property funds, 
retains the character of the funds or property ex- 
changed for it and is community property. A similar 
doctrine of tracing holds true of exchanges and pur- 
chases with separate property funds. 
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realty in Texas, taking title in his name 
alone, as he has a right to do with either 
separate funds or community funds,!7 
there will be little change in the rights 
of either spouse. Since Texas is a com- 
munity property state, it will apply the 
doctrine of tracing, and the realty will 
be either separate or community proper- 
ty, depending on the character of the 
funds used for the purchase. The pres- 
ent, existing and equal interest of W 
in the community funds will be retained 
in the Texas realty. If separate funds 
are used by H, in which W had no pres- 
ent rights but only the expectancy of 
an heir if H dies intestate,173 W will 
have only a similar expectancy. 


If, however, H purchases realty in 
Illinois and if only the Illinois statutes 
(disregarding any right of tracing or 
any constructive trust theory) are fol- 
lowed, the result would be that: the 
separate or community characteristics 
of the funds would be dissolved;174 Illi- 
nois would apply its own law to the 
realty; and the vested one-half interest 
in fee which the wife could dispose of by 
will in California if she died first,175 
would be reduced to an inchoate one- 
third interest in fee conditioned on the 
wife surviving the husband.176 Because 
the wife’s interest in community proper- 
ty is vested, community property law- 
yers believe that she cannot be consti- 
tutionally deprived of that interest and 
in litigation could trace investment by 
impressing a constructive trust on the 
property for her share.177 


If the purchase were made with sepa- 
rate funds of H, a still different major 
change would take place. Under Cali- 
fornia law W had no present interest in 
these funds, but only the expectancy of 
an heir if H died intestate and W sur- 
vived H, and no right of election to take 
against the will of H. Under Illinois law 
W would acquire an inchoate interest 
in fee in the realty which, while not a 
present interest, does give W some rights 
which she did not have in California, 
including the right to elect to take 
against the will of H and receive an in- 
terest ranging from one-third to one- 
half in fee.178 


172.n all community property states H is given the 
management and control of the community prop- 
erty during the marriage and his control is almost 
absolute. In some states he cannot make gifts of the 
community property without consideration and in 
some he cannot convey the community realty with- 
out the consent of W. Otherwise H has full power 
to buy, sell, trade, exchange, etc., including power 
to make the purchase discussed in the text. See 
Marsh, op. cit. supra note 132, ch. 2, Sec. 2; 11 Am. 
Jur., Community Property, Sec. 48; Cal. Civil Code, 
Secs. 172, 172a. 

13Cal. Civil Code, Sec. 163, defining separate prop- 
erty. Cal. Probate Code, Sec. 201 as to succession to 
community property and Sec. 220 et seq. as to suc- 
cession to separate property. 

i™4But see Restatement, Conflict of Laws, Sec. 292 
(1934). 

1Cal. Probate Code, Sec. 201. 

76Tll. Rev. Stat. 1959, ch. 3, Secs. 162, 168. 

17See notes 185 and 186 infra. 

178See notes 134 and 176 supra as to California and 
Illinois law respectively. 
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As in the transactions analyzed above, 
it does not seem equitable that the for- 
tuitous choice of a state in which to in- 
vest in realty should have such a major 
effect on the rights of H and W in what 
might be called their own (separate) 
and family (community) property. The 
law in this area, however, is quite un- 
settled, and significant future develop- 
ments can be anticipated.179 Although 
some early cases held that the commun- 
ity property character would follow the 
funds,!89 and some writers believe this 
should be the law,!8! there is substantial 
opinion in the states where this question 
has not been decided (which is a ma- 
jority of the states) that the courts 
would treat such realty as the husband’s 
statutory separate property, regardless 
of the source of the funds.182 In the 
states where the community character of 
the assets is recognized, an equitable 
trust theory is generally applied to en- 





179Cf. discussion infra dealing with a change of 
domicile from community to separate property 
states. 

180Depas v. Mayo, 11 Mo. 314, 49 Am. Dec. 88 
(1848); Edwards v. Edwards, 108 Okla. 93, 233 Pac. 
477 (1924). 

181Goodrich, op. cit. supra note 45, Sec. 122, be- 
lieves that the wife should be able to follow the com- 
munity funds into the realty on the constructive 
trust principle, as was done in Edwards v. Edwards, 
supra note 180. See discussion of this and other 
cases in Deering, op. cit. supra note 157. 

182Several attorneys stated that the courts of their 
states might allow W to trace the community funds, 
claiming that H was acting as a trustee of her one- 
half of the community when he made the purchase 
of the out of state realty, and converting H into a 
resulting or constructive trustee for W for one-half 
of the realty. In a recent unreported inheritance tax 
case in Colorado, the trial court, in a well-reasoned 
opinion, cited the California statute and case law 
and followed this law in tracing community funds 
from California to Colorado realty, refusing to al- 
low the tax commissioner to levy an inheritance tax 
upon the wife’s vested one-half interest in the com- 
munity funds now invested in Colorado realty. Es- 
tate of Bejarano, Denver County Court, No. P-12482 
(1959), appeal docketed Colorado Supreme Court, 
1959. 





force the rights of the non-title holding 
spouse, 183 


x. Community Property Couple Changes 
Its Domicile to Separate Property State 


Finally, it is appropriate to examine 
the situation of a couple who were mar- 
ried in a community property state with 
only enough money to buy the license. 
They have accumulated a nice nest egg 
through savings out of the husband’s sal- 
ary from his job, and later from the pro- 
ceeds of a business which they purchased. 
All of their property is clearly commun- 
ity. They retire and change their domicile 
to one of the separate property states. 
It seems that the status of their property 
should not change any more than the 
status of the separate property couple 
who moved in the opposite direction.184 

For example, a Texas wife has been 
able to claim in Georgia her one-half of 
the community property brought from 
Texas.!8° A California spouse has been 
entitled on divorce to her share of land in 
North Dakota acquired with California 
community funds. Moreover, a California 
court has actually undertaken to make 
the division when it had jurisdiction of 
the parties and could therefore compel 
the execution of a conveyance.186 

The nature of the property may, how- 
ever, be altered by “new dealing” be- 
tween the spouses. But a contract be- 
tween the spouses in New York with re- 





18See Deering, op. cit. supra note 157. 

182 American Law of Property, op. cit. supra note 
127, Sec. 7.18, pp. 164-165. See note 158, supra as 
to invalidity of attempted conversion. See also 41 
C.J.S., Husband and Wife, Sec. 227, Sec 466; 11 Am. 
Jur., Community Property, Secs. 15-16, pp. 184-5; 
McKay, Community Property, pp. 418-452 (2nd ed. 
1925); 92 A.L.R. 1347. 

185Wallack v. Wallack, 211 Ga. 745, 88 S.E. 2d 154 
(1955); or a Louisiana wife in Missouri, Depas v. 
Mayo, 11 Mo. 314, 49 Am. Dec. 88 (1848). 

18Rozan v. Rozan, 49 Cal. 2d 322, 317 P. 2d 11. 
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spect to community property brought 
from Texas was held not to constitute 
“new dealing” and the contract was 
therefore invalid under Texas law al- 
though it would have been good in New 
York.187 The husband’s right of manage- 
ment and control in the community pro- 
perty state should still attach in the sep- 
arate property states because the char- 
acter of the property is generally deter- 
mined by the law of the matrimonial 
domicile at the time of acquisition.18§ 
The husband’s rights over property ac- 
quired during the marriage in separate 
property states are more extensive than 
in community states and therefore, on 
principle, the rights held by the husband 
in the community state should in no wise 
diminish when he moves to, or invests 
in, a separate property state. 

Because the enforceability of the com- 
munity property rights in property in the 
separate property jurisdictions is uncer- 
tain at best, it should certainly not be 
left to chance. Conflicts with the title 
theory of real estate, or with laws of de- 
scent and distribution, should not be ig- 
nored or brushed aside, and it would be 
unduly optimistic to assume that the 
courts, taxing bodies and administrative 
agencies of the separate property juris- 
diction will act in all respects as though 
they were sitting in a community proper- 
ty jurisdiction, particularly in the ab- 
sence of adequate record title substantia- 
tion and other documentation of the as- 
serted community nature of specific as- 
sets. 

Property acquired in the new domicile 


187King v. Bruce, 145 Tex. 647, 201 S.W. 2d 803 
(1947), 171 A.L.R. 1328. (The intermediate appel- 
late court, which was reversed by this decision, had 
held to the contrary.) 

188Schecter v. Superior Court, 49 Cal. 2d 3, 314 P. 
2d 10 (1957); Darnold v. Voges, 143 Cal. App. 2d 
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in the evening music by an orchestra under lanterns. Indoors bank employees modeled 
the traditional dress of various Indian tribes. The 7th annual Gladiolus Show was held on 
Sunday followed by a Boy Scout exhibit on Monday for the national encampment at 
Colorado Springs. These events, preceded by two weeks of the annual Coffee Garden on 
the Mall show, were all part of a continuing public relations program sponsored by the bank. 





takes the character assigned to it by the 
law of the new domicile.189 But an Eng- 
lish case held that a marriage in France, 
a community property country, implied 
a contract between the spouses that their 
property, wherever acquired, should be 
governed by French law and therefore 
on the later death of the husband, after 
establishing a domicile in England, all 
property was treated as French commun- 
ity property.19° 


18Restatement, Conflict of Laws, Sec. 290 (1934); 
11 Am. Jur., Community Property, Sec. 14, p. 183; 
McKay, op. cit. supra note 184, Sec. 623. 

'*oDe Nicols v. Curlier, (1900) L. R. App. Cas. 21 
(Criticized in McKay, supra note 184). 
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In substance, the estate planning law- 
yer can advise his client that so long as 
he lives (a) the property he owns before 
he moves from community to separate, or 
separate to community, states will usual- 
ly retain the characteristics which at- 
tached to it in the state in which it was 
acquired, (b) the income from separate 
property may or may not be separate 
property after he moves to a community 
property state depending upon which 
state it is, (c) the income from com- 
munity property on a move to a separate 
property state will have the same char- 
acteristics it had in the community state 
—i.e. if “vested,” it cannot be divested, 
and (d) the earnings and acquisitions in 
the new state, other than those resulting 
from income of, or transmutation of, pro- 
perty brought there, will be governed by 
the laws of the new state.191 

The real impact of the change of domi- 
cile is felt upon the death of one of the 
spouses. The rights of dower, or curtesy, 
or statutory succession, which attach to 
property in a separate property state, 
disappear when that property is brought 


1%1The rule that separate property continues as 
such when taken to a community property state and 
vice versa is subject to a possible but meaningless 
exception in the case of newlyweds, known as the 
“doctrine of the law of intended domicile.’’ If they 
marry with the intent of changing their domicile, 
and do so within a reasonable time thereafter, the 
law of the new domicile applies. So far as a couple 
moving to a community property state is concerned, 
the doctrine could only affect property earned in the 
short time between marriage and moving, because 
neither community spouse has any interest in the 
property of the other on the wedding day. So far as 
a couple moving to a separate property state is con- 
cerned, the spouse’s position would seem to be the 
same, regardless of the doctrine, as neither can ac- 
quire any interest in the property of the other ex- 
cept by the laws of succession which apply anyway- 
11 Am. Jur., Community Property, Sec. 14, pp. 183- 
184; McKay, Community Property, supra note 184, 
Sec. 622, p. 419. 
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into a community property state,!92 un- 
less altered by statute, as in California. 
Those rights relate to succession and 
can have no effect because the commun- 
ity property states do not provide for 
that type of succession. Nor does the 
spouse who had those rights in the sep- 
arate property state, in the absence of 
statute, acquire anything to replace 
them, because separate property brought 
to a community property state retains its 
separate characteristics as above ex- 
plained. 


The change of domicile from a com- 
munity to a separate property state, or 
the investment of community funds in a 
separate property state, would seem not 
to present the difficulties of the opposite 
transmutation. In the community states, 
the spouses usually have each a vested 
interest in one-half of the community 
property tantamount to absolute owner- 
ship subject to the husband’s control.193 
Consequently, there would be no purpose 
in a legislative attempt to convert the 
property to separate property. If the 
community property rights are not vest- 
ed, or are not recognized as such by the 
courts of the separate property state, 
then on principle, at least the right of 
dower or statutory succession would at- 
tach in the new separate property state, 
which, while probably not an equivalent, 
is at least a protection. In either case the 
surviving spouse has, or acquires, rights, 
contrary to the result, cured in Califor- 
nia by the statute referred to above, 
where the separate property is moved to 
a community state with loss of the right 
of succession which attached in the sep- 
arate state. 


While spouses who migrate during 
their marriage are just as much entitled 
to put each other to an election to take 
under or against a will as are spouses 
who have never migrated from the land 
of their marriage, if community proper- 
ty is involved, whether as an original 
holding or by statutory conversion, spe- 
cial care should be taken as to the tax 
consequences of requiring an election. If 
a wife elects to take under the will, has 
she made a gift of the community pro- 
perty she has given up? Is there a con- 
sideration received by reason of the bene- 
fits under the other portions of the will, 
thus reducing the value of the gift of 
community? If the will creates a trust 
into which the wife’s community would 
fall (if she elects to take under the will), 
has she (by her election) created a new 
trust of her share of the community, tax- 
able on her death as a trust with life in- 
come retained under Internal Revenue 
Code Section 2036? Is there a considera- 
tion received by reason of the benefits 
from the other assets? These questions 


Abel, Barry, Halsted and Marsh, op. cit. supra 
note 154, 


*%Comm. v. Chase Manhattan Bank, 259 F. 2d 231 
(5th Cir. 1958). 


Octoser 1960 





Lawyer’s Role 


It was probably no mere coincidence 
that one authority says that in the 
decade of the Seventeen--Eighties 
there was a higher proportion of able 
and distinguished American dedicated 
and committed to public service than 
at any other time in our entire his- 
tory. And from that decade we re- 
ceived this great document. 

I cannot conceive that a good law- 
yer can think primarily and above 
anything else of the size of his fee 
or the success he may have in achiev- 
ing a good verdict for his client. 

He is, I think, above all a public 
servant. He serves our courts in order 
that the nation as we know it may 
prosper and be strong, and in that at- 
mosphere his client likewise can pros- 
per and be confident, of receiving jus- 
tice in any quarrel with his fellows. 


—President Eisenhower, in informal ad- 
dress to American Bar Assn., Aug. 29, 1960. 











have bcen only partially, and not very 
clearly, answered,194 

[Sub-committee members contributing 
to this final Report: R. P. Bushman, Jr., 
Houston, Texas; Philip B. Driver, Phila- 
delphia, Pa.; James F. Farr, Boston, 
Mass.; Wm. S. McClanahan, Pomona, 
Cal.; Charles B. Paine, Grand Island, 
Neb.; Robert F. Schwarz, Pasadena, Cal.; 
Earle T. Spear, Boston, Mass. and Eus- 
tace W. Tomlinson, New York, N. Y. 
(The extensive assistance of Bruce T. 
Buell, Denver, Colo., is gratefully ac- 
knowledged.) ] 


12%Comm. v. Chase Manhattan Bank, supra note 
193; Comm. v. Siegel, 250 F. 2d 339 (9th Cir. 1957). 


Cf. Olson v. Reisimer, 271 F. 2d 623 (7th Cir. 1959). 


Aly Khan Will Creates Trust — 
Follows Requirements of 
Moslem Law 


The will of Aly Khan, who died after 
an automobile accident in Paris May 12, 
disposes of an estate believed to be 
worth millions and includes a trust fund 
for Yasmin, his daughter by his former 
wife, Rita Hayworth. Yasmin, who will 
be 11 years old in December, will have 
her share placed in trust until she is 
21 and her father further stated in his 
will, “I solemnly request my two sons 
to treat my daughter, Yasmin, with af- 
fection, to give her good advice, and to 
give her their protection.” Yasmin will 
benefit further from any sale of horses 
at the Arenales stud farm in Venezuela 
and will receive a half interest in the 
the farm when she is 21. 

Following the Shia Moslem Law, 
which, the will said, “is my personal 
law” as well, the bulk of the estate is 
to be divided into three parts, two of 
which will pass to the lawful heirs as 
if there had been no will. The third part 
is to be used for legacies and taxes. 

Two paintings by the late Alfred 
Munnings, noted British painter of 
horses, were left to Viscount Astor, son 
of Virginia-born Lady Nancy Astor. 

Cash legacies included £100,000 for 
Aly’s constant companion, model Bet- 
tina and £10,000 to the manager of his 
racing stable. The string of thorough- 
breds gathered by Aly will be raced, for 
the present, by his son Karim, who suc- 
ceeded to the title of Aga Khan, but 
ultimately these horses must be sold. 
Any heir who wishes to purchase them 
will do so at a valuation to be fixed by 
Tattersalls auctioneering firm in London. 
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FEES and COMMISSIONS in PROBATE PROCEEDINGS 


Survey of Bases of Attorney's Compensation 


H” ARE ATTORNEYS’ FEES IN PROBATE 
proceedings determined? This year 
the Committee has sought to obtain a 
more definitive answer to that question 
by examining, to the extent possible, case 
law, statutes and representative sched- 
ules of recommended fees promulgated 
by state and local bar associations. It 
has not been possible to obtain reports 
for all states, and, where no state-wide 
schedule of fees was available, the Com- 
mittee has selected a _ representative 
local bar schedule, if available, for the 
purposes of its study. 

In 1955 this Committee, reporting the 
results of a survey of statutes and bar 
schedules, suggested the following sched- 
ule as a national average: 


7% on the first $ 1,000 
5% onthenext 4,000 
4% onthe next 10,000 
3% onthe next 60,000 
2% % on the balance over $75,000 


On the assumption that these percent- 
ages are representative, the Committee’s 
study this year has been directed to 
these questions: (1) What assets are 
included in the definition of gross value 
to which these percentages apply? (2) 
On what date are the assets valued for 
the purposes of the fee computation? 
(3) What are the “ordinary services” 
for which the percentage computation is 
intended as compensation? (4) What are 
“extraordinary services” in probate pro- 
ceedings for which additional compensa- 
tion will be allowed? (5) What factors 
have been emphasized by the courts in 
passing upon fees? 

In the view of the Committee answers 
to these questions are necessary for any 
over-all appraisal of attorneys’ fees in 
probate proceedings. These are the un- 
derlying facts which lend significance 
to the percentage computations. If a 
schedule of recommended fees is to serve 
as a guide to the bench and bar and the 
general public, it should contain the an- 
swer to the first four questions. 

The Committee has also examined fee 
schedules to determine charges recom- 
mended for wills and estate planning. 
Finally the Committee has sought to de- 
termine what restrictions, if any, there 
are on compensation for legal services 
rendered by an attorney as the personal 
representative of the estate. 
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Historically there has been a close 
relation between the fees of the personal 
representative and his attorney. Per- 
haps therein lies the explanation for the 
tendency to use a percentage of value as 
a measure for compensation instead of 
a computation based on hours of serv- 
ice, or the like. Some statutes and sched- 
ules provide that the attorneys’ fee must, 
in any event, equal the personal repre- 
sentative’s. Others state that it cannot 
exceed the personal representative’s. 


Perhaps the justification for a per- 
centage schedule is as indicated by the 
Surrogate in Jn Matter of Robinson, 109 
N.Y.S. 2d 67 (1951): 


“Presumably where a percentage method 
is used as a ‘rule of thumb’ to determine 
the reasonable value of services, it is based 
on the premise that experience has shown 
that in the ordinary estate the amount of 
work done, etc., is reflectéd in the value of 
the assets.” 


Certainly the percentage method has 
the merit of automatically adjusting to 
inflation. While percentages may not 
have increased, the dollar value of es- 
tates has — producing higher attorneys’ 
fees under the percentage method. A 
drawback to a percentage schedule is 
the tendency to treat it as automatically 
providing a proper fee in every case. It 
is, necessarily, only a “rule of thumb.” 
A reasonable fee for a particular estate 
will necessarily depend on a variety of 
factors, only one of which is the value 
of the assets. Two estates may be identi- 
cal in gross value but poles apart in 
the amount of actual service rendered. 
Percentage schedules tend to overempha- 
size the factor of value. 


I. WHAT ASSETS ARE INCLUDED 
IN ESTATE FOR COMPUTATION 


In most states there are really three 
definitions of a decedent’s “gross estate:” 
first, the gross estate for federal estate 
tax purposes, which includes all assets 
passing at death; second, the gross es- 
tate for local estate or inheritance tax 
purposes which may exclude property 
subject to a general power of appoint- 
ment which is not exercised or life in- 
surance payable to named beneficiaries 
or may include only one-half of jointly 


owned property; and third, the probate 
estate — real and personal property held 
in the decedent’s name alone. 


It is the duty of the personal repre- 
sentative to file federal and state tax 
returns which include these non-inven- 
toried assets. Thus the attorney’s serv- 
ices, in these days when the settlement 
of death taxes has become one of the 
principal problems, are by no means 
limited to the probate assets. 


The real significance of a percentage 
schedule can only be determined if we 
know what assets are included in the 
“gross estate” to which its applies. At- 
tached hereto is a chart showing statutes 
and schedules examined and the defini- 
tion, if any, of gross value. For com- 
parison, where no state bar association 
schedule was available the Committee 
has used either a local bar schedule for 
a populous area or one presented to the 
Committee as average for the state. 


In nine of the statutes or schedules 
there is no definition of “gross estate.” 
In eight, “gross estate’ consists of all 
real and personal property accounted for 
in the probate court. In five states it con- 
sists of all personalty passing through 
probate plus a fraction of the real es- 
tate. New Mexico, interestingly enough, 
provides for a lower rate on cash items 
— presumably on the theory that less 
service is required. 


Twenty of the states for which reports 
were available include non-probate assets 
in the percentage computation in one 
form or another. Five states — Missis- 
sippi, Rhode Island, New York, Kansas 
and Washington — apply the percentage 
to the gross value of assets reported for 
federal tax purposes. Kansas and Rhode 
Island include only 50% of the non- 
probate assets. Washington excludes the 
first $40,000 of life insurance payable 
to named beneficiaries and one-half the 
value of joint property or U. S. bonds 
if they pass to the surviving spouse or 
minor children. 


Seven other states — Colorado, In- 
diana, North Dakota, Oklahoma, Ohio, 
South Dakota and Wisconsin — provide 
either for a lower percentage on the 
non-probate assets or a special charge. 
Colorado excludes the first $50,000 of 
life insurance and provides for 1% of 
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non-inventoried assets subject to tax. 
Connecticut, Nebraska and New Hamp- 
shire provide for including all or a por- 
tion of jointly owned property in the 
computation of gross value. West Vir- 
ginia includes life insurance if a federal 
estate tax return is filed. 


Iowa, Oregon and Illinois include the 
property reported for estate inheritance 
tax purposes. Kentucky provides for an 
additional charge for joint property, in- 
surance and real estate. Minnesota in- 
cludes non-probate assets in gross value 
(other than insurance) if the work is 
comparable. 


It is the view of the Committee that 
the policy reflected in these schedules 
is sound. The inclusion of non-probate 
assets in federal and state tax returns 
necessarily involves additional legal serv- 
ice. If, as indicated by the Surrogate, 
experience has shown that the amount 
of work done is reflected in the value 
of the assets, the picture is incomplete 
if only the probate assets are considered. 
The attorney is assuming responsibility 
for determination of taxes as to all 
assets — not merely those inventoried in 
the probate court. His most substantial 
services may be rendered with respect to 
the taxation of non-probate assets. To 
the extent that the value of the property 
is a factor to be considered in the deter- 
mination of a reasonable fee, gross value 
should include all property with respect 
to which services are rendered. 


The different approaches represent an 
effort to evaluate the amount of service 
reflected in the value of non-probate as- 
sets. The exclusion of life insurance — 
either by exemption of a certain amount 
as in Colorado and Washington or by 
reference to the estate for inheritance 
tax purposes where insurance payable 
to named beneficiaries is not taxed — 
as in Illinois, Indiana and Oregon — 
reflects a feeling that services with re- 
spect to life insurance are apt to be 
merely nominal. Certainly the mere 
scheduling of life insurance in a federal 
estate tax return hardly appears to 
justify a fee of 2%% or 3% of the 
value of the insurance. 


Thus while the Committee favors con- 
sideration of non-probate assets in fee 
computations, it recommends that the 
percentage of the non-inventoried as- 
Sets to be included in the gross estate 
for the purposes of fee computation be 
adjusted to reflect the restricted serv- 
ices rendered in connection with such 
assets. Even where only a fraction is 
included, the fee schedule should clearly 
be treated as only a guide and serious 
consideration should be given to the 
other factors normally involved in de- 
termining reasonable fees. The range of 
actual service with respect to non-pro- 
bate assets is wide indeed. 


There is little case law supplementing 


OcroBerR 1960 


the definitions (or lack of definitions) 
of the gross estate found in the statutes 
or schedules. In In re Estate of Weis- 
berg, 64 N.W. 2d 370 (where only 
probate assets were actually involved) 
the Minnesota court said: “The size of 
the total estate is an important factor 
in determining what are reasonable at- 
torny’s fees.” The language is broad 
enough to include non-probate assets but 
it can hardly be treated as a holding to 
that effect. 

In Estate of Manganaro, N.Y.L.J., 
3/25/60, p. 18, Col. 6, and Estate of 
Mervis, N.Y.L.J., 5/23/60, p. 18, Col. 8, 
the eourts indicated that charges for 
services in connection with non-probate 
assets were not proper except insofar 
as the attorney rendered services in con- 
nection with the inclusion of this prop- 
erty in the decedent’s gross estate for 
Federal and New York estate tax pur- 
poses. 

The Committee concurs in this view 
and submits that the inclusion of non- 
probate assets in the definition of gross 
value should be at a fraction which fair- 
ly reflects the more limited services ren- 
dered with respect to such assets. It is 
probably safe to say that in the ordi- 
nary estate at least fifty per cent of 
the attorney’s services are represented 
by the tax proceedings. 

There likewise appears to be much 
merit in the approach adopted by New 


Mexico in scaling down cash items on 
the theory that they reflect less service 
— whether they are probate or non- 
probate assets. 

Special problems may arise in com- 
munity property states. In California the 
practice followed is this: Community 
property is deemed to vest one-half in 
the wife and one-half in the husband 
at the time of acquisition, with the hus- 
band having the right to manage the 
same during his lifetime. Because of the 
husband’s power of administration, it is 
deemed to be in the husband’s estate 
for the purpose of “administration” re- 
sulting in the calculation of fees on the 
entire community property when the 
husband dies, even though only one-half 
of the property is deemed to legally vest 
in the husband’s estate and pass through 
his estate. ‘ 

When the wife dies, only one-half of 
the property, her one-half of the com- 
munity, passes through her estate and 
the fees are calculated upon the basis of 
such one-half. 

The practice of including some por- 
tion of non-probate assets in the compu- 
tation of gross value for the purposes of 
the percentage schedule likewise estab- 
lishes a useful guide for fees where no 
probate estate is opened. The fraction 
presumably represents the reduction for 
the more limited service and the per- 
centage schedule should then reflect a 
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reasonable fee for services in settling 
taxes where no estate is opened. 


II. WHEN ARE ASSETS VALUED FOR 
PERCENTAGE COMPUTATION 


Again most statutes and schedules are 
silent as to the date on which the gross 
estate or assets are valued for the pur- 
poses of the percentage computation al- 
though the date of valuation can have 
a significant bearing on the fee due to 
market appreciation or depreciation, 
during the period of administration. 


Missouri, by statute, and Michigan, 
Washington and Wyoming apparently 
take the value at the time of final ac- 
counting and distribution. In Wyoming 
the cases state that if, at the settlement 
date, there has been an appreciation or 
depreciation in the value of the assets, 
the fee computation will be based on 
the adjusted or changed values. In re 
Pringle’s Estate, 67 P. 2d 204; In re 
Curtis’ Estate, 1389 P. 2d 733. Washing- 
ton holds that the value at the date of 
final settlement controls although the 
original value will be considered. Jn re 
Peterson’s Estate, 123 P. 2d 733; In re 
Hagerty’s Estate, 166 P. 1139; Horton 
v. Barto, 50 P. 587. 

On the other hand, Iowa and the Dis- 
trict of Columbia require that date of 
death values be used, saying that sub- 
sequent depreciation or appreciation is 
immaterial. Insel v. Wright County, 225 
N.W. 378 (Iowa); Doherty v. Stoner, 
169 F. 2d 965. The schedules which base 
the percentage on gross values reported 
for tax purposes necessarily relate to 
date of death or first anniversary values. 

It is the view of the Committee that 
the better rule would require valuation 
either at the date of death or at the 
date used for tax purposes, Fluctuations 
in the market values of investments 
should not affect the determination of 
fees. The attorney assumes responsibility 
for the value at the date of death. In 
view of the trend to include non-probate 
assets in the definition of gross value, 
it would appear desirable to use values 
established for tax purposes in the fee 
computation. A theoretical conflict of in- 


terest could arise in the valuation of 
closely-held stock, or the like, in that a 
higher valuation would produce a higher 
fee while a lower valuation would pro- 
duce a smaller tax burden. Presum- 
ably no conscientious attorney would ac- 
cept a higher tax value for the purpose 
of increasing his fees. The suggestion 
emphasizes the need for considering all 
factors, not merely gross value. 


III. WHAT ARE ORDINARY SERVICES 
TO DECEDENT’S REPRESENTATIVE 


As in the case of definition of gross 
value, most statutes and schedules fail 
to define the ordinary services for which 
the percentage schedule is intended to 
provide reasonable compensation. This is 
true of thirty-two of the schedules ex- 
amined. 

Arkansas, Michigan, Oklahoma and 
Tennessee refer to “complete administra- 
tion of the estate” or some such general, 
comprehensive phrase. Illinois, Ken- 
tucky, Minnesota, Nebraska, Texas and 
Washington define “ordinary services” 
so as to include formal or uncontested 
proceedings in the probate court and 
the preparation, filing and preliminary 
audit of estate, inheritance and income 
tax returns. The West Virginia schedule 
contains a detailed statement of ordinary 
services. 


Little assistance is provided by case 
law. In In re McClellan’s Estate, 183 
N.W. 398 (Iowa 1921), the court held 
that the statute was exceedingly liberal 
and that the percentage allowed included 
“laborious professional services as dis- 
tinguished from merely formal and 
clerical ones” and included services 
“rendered in litigation to some degree 
and that a considerable one.” In later 
decisions the court indicated that ordi- 
nary services include routine appear- 
ances, reports and the like, In Re 
Meyer’s Estate, 29 N.W. 2d 426 (Iowa 
1947), and that ordinary services ex- 
pected of an attorney extend beyond 
all the usual formal proceedings. In re 
Estate of McClellan, 183 N.W. 398 
(Iowa); In re Metcalf’s Estate, 289 
N.W. 739 (Iowa); In re Estate of Car- 
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mody, 145 N.W. 16 (Iowa); In re Es- 
tate of Sawyer, 100 N.W. 848 (Iowa). 
The Iowa court has specifically held that 
the following are ordinary services: 
proof of will —- In re Anderson’s Estate, 
250 N.W. 188 (Iowa); In the Matter 
of the Estate of Rorem, 66 N.W. 2nd 
292 (Iowa); preparation and presenta- 


tion of inventory — In re Estate of 
Duncanson, 120 N.W. 88; processing of 
uncontested claims — In re Carmody, 


supra; In re Sawyer, supra; sale of 
real property to pay debts — In re Lin- 
dell’s Estate, 262 N.W. 819; prepara- 
tion and presentation of accounting — 
In re Wiggin’s Estate, 300 N.W. 289; 
preparation of inheritance tax return 
and preliminary audit — Glyn v. Cas- 
cade State Bank, 289 N.W. 722; In re 
Debner’s Estate, 298 N.W. 656. 


In California the Probate Court for 
Los Angeles issued a policy memoran- 
dum which contains this statement: 


“There is no provision in the Code for 
the determination by the Probate Court of 
attorneys’ fees in proceedings for termina- 
tion of joint tenancy or a life estate. No 
request for fees for services of this charac- 
ter shall be included in any petition for 
fees in an estate matter and if so included 
the Court will strike any reference thereto.” 


Committee members indicated that in 
the majority of states the following serv- 
ices would, as a matter of practice, be 
considered ordinary services: formal 
uncontested proceedings in the probate 
court including proof of heirship, proof 
of will, preparation and presentation of 
inventory, processing of uncontested 
claims, preparation and presentation of 
petitions for leave to sell personal] prop- 
erty and petitions for distribution, and 
preparation and presentation of final 
accounting; (a smaller number of states 
would also include petitions for the sale 
of real estate to pay debts); prepara- 
tion of income tax returns, including 
the decedent’s final return and fiduciary 
returns; preparation and preliminary 
hearing or audit of inheritance and es- 
tate tax returns; termination of joint 
tenancy where court action required; 
and transfer of securities to heirs and 
legatees. The Committee suggests that 
all of the foregoing services should, un- 
der normal circumstances, be treated as 
ordinary services. 


IV. WHAT ARE EXTRAORDINARY 
SERVICES FOR WHICH ADDITIONAL 
COMPENSATION MAY BE GRANTED 


Statutes and fee schedules are some 
what more helpful in specifying par- 
ticular services which are regarded 48 
extraordinary although even here there 
were no definitions of extraordinary 
services in 19 of the statutes and fee 
schedules examined. 


California, by statute, defines extra 
ordinary services for which additional 
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compensation may be awarded as 
sales and mortgages; contested claims; 
preparation of tax returns; adjustment 
of taxes; litigation; and carrying on a 
decedent’s business. A committee mem- 
ber reports that the preparation of 
federal estate tax returns will generate 
an extraordinary fee; other tax re- 
turns will involve ordinary or extra- 
ordinary services, depending upon the 
complexity of the matter. 


Several decisions in California reflect 
the efforts of the Court to determine 
what are really extraordinary services 
and when they warrant additional com- 
pensation. In Estate of Buchman, 138 
Cal. App. 2d 228, 235, the District Court 
of Appeals said. 


“Statutory commissions and fees are not 
gratuities, but are the compensation which 
the statute gives to the personal represen- 
tative and to its attorney for all services 
performed by them in their respective ca- 
pacities from the commencement of probate 
proceedings until the estate is wound up 
and distributed, except those that are extra- 
ordinary in their nature, that is, services 
that are remarkable, uncommon or rare 
(Estate of Broome, 162 Cal. 258, 262 [122 
Pac. 470]). The personal representative and 
his attorney are entitled to statutory fees as 
a matter of right, and the fact that the es- 
tate is a simple one and the fees larger 
than would be adequate compensation for 
the work involved, does not affect the right 
to the full compensation. Conversely, if the 
estate is more complicated and requires 
more work, effort and skill than is required 
in the simple estate, that does not change 
the nature of the services from ordinary to 
extraordinary. Those undertaking the duties 
of offices of this character take the bitter 
with the sweet. 


“Fees in excess of the statutory fees are 
not a matter of right, but the court may 
and should, in determining whether or not 
to award them, and the amount of them, 
take into consideration several factors, in- 
cluding the question of whether or not the 
statutory fee constitutes adequate compen- 
sation not only for the ordinary services, 
but for the extraordinary services rendered 
(Estate of Fulton, 23 Cal. App. 2d 563, 567 
[73 P. 2d 664]); the question of whether 
or not the service rendered was beneficial 
to the estate, and whether it was necessary 
(Estate of Tubbs, 82 Cal. App. 2d 305, 308 
[186 P. 2d 305, 308, 186 P. 2d 7]; Estate 
of Scherer, 58 Cal. App. 2d 133, 143 [136 
P. 2d 103]) ; and the character of the serv- 
ice rendered — that is, was it performed 
in carrying out the ordinary duties of the 
personal representative, or was it in fact 
extraordinary. 


“The services rendered in reducing the 
estate to possession of the personal repre- 
sentative, the payment of claims and the 
collection of debts are not extraordinary 
services, but those ordinarily performed by 
personal representatives and their counsel 
in the handling of estates, unless the claims 
are contested in good faith or the debtor 
resists payment and litigation results (Es- 
tate of Parker, 186 Cal. 668 [200 P. 619]; 
Estate of Phelps, 186 Cal. 292 [199 P. 
10]). 
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“Section 902 of the Probate Code covers 
the matter of extraordinary services of per- 
sonal representatives. The section does not 
restrict the court in the allowance of extra- 
ordinary services to the matters expressly 
referred to in the section, but it does re- 
strict the services for which extraordinary 
compensation may be awarded to matters of 
a similar kind as those enumerated in the 
statute; in other words, the section is de- 
scriptive of the general nature of the serv- 
ices for which extra compensation may be 
awarded.” 


In Estate of Lampman, 15 Cal. 2d 
212, 219, the Supreme Court said: 


“The power of the court to grant addi- 
tional fees for extraordinary services is one 
which may be used to equalize any injus- 
tice which may result when the estate upon 
which the commissions are allowed is 
small, and the services involved are extra 
onerous.” 


Many cases hold that the court has a 
large discretion in fixing the allowance 
of extraordinary fees and that, absent 
abuse, the action of the trial court is 
conclusive. Estate of Hardingberg, 18 
Cal. App. 2d 307, 310; Estate of Adams, 
181 Cal. 415, 418; Estate of King, 19 
Cal. 2d 354. 


What is an extraordinary service may 
be determined by the trial court. Estate 
of Turner, 50 Cal. App. 2d 3382, 335; 
Estate of Keith, 16 Cal. App. 2d 67. 
The trial court may take into considera- 
tion the amount of the statutory fees. 
Even if the service is “extraordinary” 
it may nevertheless deny extra com- 
pensation if the ordinary fees are ade- 
quate. Estate of Fulton, 23 Cal. App. 
2d 564, 567. Useless services are never 
compensated. Estate of Tubbs, 82 Cal. 
App. 2d 305. Contrariwise, if the serv- 
ices have benefited the estate, an award 
of fees for extraordinary services may 
be made. Estate of Harvey, 103 Cal. 
App. 2d 192. 


Litigation is repeatedly listed as an 
extraordinary service. (Florida, Georgia, 
Illinois, Kansas, Kentucky, Mississippi, 
North Carolina, North Dakota, Okla- 
homa, Pennsylvania, Rhode Island, 
Washington and West Virginia). Prepa- 


ration of tax returns — particularly 
federal estate tax returns — are treated 
as extraordinary services in Florida, 
Kansas, Michigan, Mississippi, Oregon, 
Pennsylvania, Tennessee and Wisconsin. 


In the view of the Committee, in any 
estate exceeding the applicable exemp- 
tions the preparation, filing and pre- 
liminary or routine audit of estate, in- 
heritance and income tax returns should 
be an ordinary service. If the definition 
of gross estate is limited to probate as- 
sets, it should either be changed to re- 
flect modern practice, or additional com- 
pensation for “extraordinary” services 
as to the preparation of tax returns 
should be restricted to the service in- 
volved in scheduling non-probate asets. 
In this day and age the preparation and 
filing of tax returns, as required, should 
certainly be treated as an ordinary serv- 
ice. If a percentage schedule is used 
this service is clearly reflected in, and 
a consequence of, the value of the assets. 


Illinois, Iowa, Kentucky, Minnesota, 
North Dakota, Oregon, Pennsylvania, 
Rhode Island, South Dakota, Texas, 


West Virginia and Wisconsin emphasize 
additional services arising out of the tax 
matters as extraordinary services. These 
include: settlement of estate taxes with 
respect to property not subject to in- 
heritance tax or with respect to non- 
probate assets, valuation problems, pro- 
test or litigation over death taxes, hear- 
ings, conferences with agent, and prepa- 
ration of briefs. In other words some- 
thing more than routine service must 
be involved to give rise to additional 
compensation. 


Proceedings for the sale of real estate 
are treated as extraordinary services in 
schedules in Illinois, Kansas, Mississippi, 
North Dakota, Oklahoma, Oregon, Texas 
and Wisconsin. Most of these states also 
provide that proceedings to sell personal 
property involve extraordinary services. 


Other services listed as extraordinary 
and for which additional compensation 
may be granted in fee schedules are: as- 
signment of dower, establishment of 
trust, suit for enforcement of insurance 
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policy, audit of gift or income tax re- 
turns, performance of executor’s duties, 
contest of will or heirship, judicial ac- 
counting, proceedings involving partner- 
ship property, will construction and ad- 
vising as to investments. 


As might be expected, the cases have 
more often involved claims for fees for 
extraordinary services. 


In Nevada In re Hansen’s Estate, 248 
Pac. 891, 50 Nev. 16, held that an allow- 
ance based on extraordinary services 
alone was erroneous and beyond the 
authority granted by the statute. 


Iowa has held that prolonged negotia- 
tions with income tax officials constitute 
a basis for allowance for extraordinary 
services. Jn re Seaholm’s Estate, 1 N.W. 
2d 701; In re Carpenter’s Estate, 5 N.W. 
2d 172. Likewise in Iowa the per- 
formance of services ordinarily per- 
formed by an executor or administrator 
is treated as an extraordinary service. 
In re David’s Estate, 228 N.W. 418. Ap- 
pearances in courts other than probate 
court constitute extraordinary services. 
In re Meyer’s Estate, supra; in re Wig- 
gins’ Estate, supra; in re Leighton’s 
Estate, 224 N.W. 543. Unusual time ex- 
pended in collecting accounts receivable 
constituted an extraordinary service in 
In re Carpenter's Estate, 5 N.W. 2d 
172; services in connection with con- 
tested claims were held to be extraor- 
dinary in In re Estate of Leigh, 195 
N.W. 1005; In re Metcalf’s Estate, 289 
N.W. 739; and In re Jewe, 208 N.W. 
728. 


Sec. 281 of the Surrogate’s Court Act 
in New York provides for an additional 
allowance out of the proceeds of the 
sale of real estate. New York has held 
that an attorney cannot be compensated 
for keeping estate records. This is the 
duty of the personal representative. Mat- 
ter of Smith, 276 N.Y.S. 564; Matter 
of Burroughs, 278 N.Y.S. 997. 


In Pennsylvania if the tax return re- 
sults in negotiated adjustments, litiga- 
tion or the settlement of a deficiency as- 
sessment, the services will be treated as 
extraordinary. Eckel’s Estate, 37 D. & 
C. 383 (1940); Hottel Estate, 86 D. & C. 
343; Lare Estate, 368 Pa. 570 (1951). A 
partition proceeding which brings part 
of joint tenancy property into the estate 
involves extraordinary services. Mc- 
Neille’s Estate, 20 Dist. 791 (1911). 
Appearance in courts other than probate 
courts are extraordinary services in 
Pennsylvania — Eckel’s Estate, supra; 
Dickel’s Estate, 32 D. & C. 44 (1935); 
Lutz Estate, 40 D. & C. 611 (1941); 
Shapik Estate, 3 Fiduc. Rep. 668; 
Rothermel Est., 65 D. & C. 539; David- 
son Trust, 354 Pa. 333 (1946) — as are 
contested matters in the Probate Court 
if services are substantial — Eckel’s 
Est., supra; Shapik Est., supra, Ben- 
nett’s Est., 366 Pa. 232; Bickel Appeal, 
888 Pa. 270 (1957); Lare Est., supra. 
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Substantial services in tax valuations 
are extraordinary. Lare Est., supra; 
Eckel’s Est., supra. 


Other services which may be treated 
as extraordinary in Pennsylvania are: 
keeping of estate records under unusual 
circumstances, Shapik Est., supra. 
Where an attorney is required to give 
business advice or take part in operation 
of a business which is part of the de- 
cedent’s estate — this will be an extra- 
ordinary service. Best's Est., 6 Lyc. 172 
(1958) (trucking business as sole as- 
set); Deist Est., 15 Som. 325 (1951) 
(running a coal business); Wéilson’s 
Estate, 1 D. & C. 52 (1921); Knight’s 
Est., 20 Dist. 788 (1911); liquidation of 
holdings in company in which estate 
has a substantial interest. Lare Est., 
368 Pa. 570 (1951); Eckel’s Est., 37 
D. & C. 383 (1940) (sale of two cor- 
porations; speculative ventures requir- 
ing salvage operations); see also Wil- 
liams Est., 8 D. & C. 2d 284 (1956); 
Gaston’s Est., 61 D. & C. 126 (1947) 
(suggestion that management of foreign 
real estate would be extraordinary serv- 
ice); necessity of selling large real es- 
tate holdings; Smith Est., 6 D. & C. 
793 (1885); special services in sale of 
real estate; Lutz Est., 40 D. & C. 611 
(1941) (adjusting water rights); Gel- 
bach’s Est., 24 Dist. 1020 (1915) (spe- 
cial services but not specified) ; no funds 
to provide for annuity bequeathed in 
will-trust arrangement set up: Shapik 
Est., 3 Fiduc. Rep. 667 (1953); addi- 
tional compensation allowed for extra 
services requiring location of and giving 
notice to unusually large number of 
legatees: Woodruff’s Est., 7 Fiduc. Rep. 
271 (1957); arrangements for bringing 
body of deceased from foreign country 
back to United States: Parry’s Est., 188 
Pa. 38 (1898); apportionment calcu- 
lations may be extraordinary: Biddle 
Trust, 9 Fiduc. Rep. 527 (1959). 


In Massachusetts almost all the re- 
ported cases involving fees are con- 
cerned with estates in which there have 
been contested matters. In most in- 
stances the higher court reduced the 
fees allowed by the lower court. Fee 
schedules are not used in Massachusetts, 
most fees apparently being fixed by 
agreement of the parties, and the cases 
do not distinguish between ordinary and 
extraordinary services. 


Reports as to practices prevailing in 


the various states indicate that gener- 
ally the following services might be 
treated as extraordinary services af- 
fording the basis for additional compen. 
sation: appearances in courts other than 
Probate Courts, proceedings to discover, 
or recover, assets; substantial con- 
tested matters in the Probate Court; 
substantial services involving tax dis- 
putes; proceedings to sell real estate or 
personal property to pay debts; per- 
formance of executor’s duties. 


Vv. FACTORS EMPHASIZED BY 
COURTS IN FEE CASES 


While statutes and recommended 
schedules of fees emphasize the value 
of the estate, some courts have tended 
to stress time in determining the reason- 
ableness of fees. In re Estate of Sim- 
mons, 8 N.W. 2d 222 (Minn.); In re 
Living Trust Created by Atwood, 35 
N.W. 2d 735 (Minn.); Knapp v. Knapp, 
184 A. 2d 24 (Md.); American Jewish 
Joint Distribution Committee v. Eisen- 
berg, 70 A. 2d 40 (Md.); In re Mer- 
lino’s Estate, 294 P. 2d 941 (Wash. 
1956); In re Peterson’s Est., 128 P. 2d 
733 (Wash. 1942); In re Holgren’s Est., 
63 P. 2d 504 (Wash. 1937). 


In Maryland and Washington the 
courts have emphasized that minimum 
fee schedules are necessarily merely a 
guide and only one element to be con- 
sidered. In re Lichtenberg’s Est., 109 P. 
48 (Wash. 1910); In re Hart’s Est., 286 
P. 650 (Wash. 1930); In re Peterson’s 
Est., supra; Kenny v. McAllister, 84 A. 
2d 897 (Md.). Other factors emphasized 
are the reputation and standing of the 
attorney, skill involved, nature and com- 
plexity of problems, results accomplished 
and value of the estate. 


The highest court in Massachusetts 
still seems to be guided to some extent 
by the old Massachusetts rule as enun- 
ciated by Justice Holmes in Frost v. Al- 
len, 6 Allen 165 — that the court should 
be “reasonably mean” in the allowance 
of fees in order to protect the estate. A 
run-down of Massachusetts cases ap- 
pears to illustrate the rule: King v. 
Crane, 298 Mass. 244, $25,000 reduced 
to $18,000. The fee here was that of an 
administrator who acted as his own law- 
yer and rendered services over a 4-year 
period, involving extensive litigation re- 
sulting in the recovery for the estate 
from an absconding executor of some 


TRUSTS AND ESTATES 





eo he 1 





$78,000. The fee is about 23% of the 
amount recovered. Wilson v. Askinos 
(1949) 325 Mass. 136. Fee cut from 
$3,500 to $2,000. This involved the fee 
of a special administrator who was a 
lawyer of considerable experience and 
whose principal services related to the 
administration of income-producing real 
property valued at about $54,750. There 
was also personal property in the estate 
of $24,450. 217 hours involved. This fee 
is less than $10 per hour. McLaughlin v. 
Old Colony Trust Co. (1943) 313 Mass. 
329, $30,000 for $2,000,000 estate re- 
duced to $15,000. This involved a will 
contest and a domicile issue. This fee is 
about % of 1%. Culhane v. Foley (1940) 
305, Mass. 542. $12,000 award in $135,- 
000 estate. This involved a will contest 
and the fee on a percentage basis is 
about 9%. Gordon v. Gurnsey (1944) 
816 Mass. 106. $150,000 allowed in 
$6,000,000 estate. There was a 62-day 
trial and over 10,850 hours of services 
in this case, involving a surcharge of 
the fiduciary. The fee is 2%%. Bearse 
v. Styles (1941) 309 Mass. 288. In this 
case there was another executor who 
asked for $4,000 and whose fee was re- 
duced to $2,500. The attorney for the 
estate also had a fee of $7,500 reduced 
to $6,000 (4%). The attorney had to 
foreclose 8 or 9 mortgages and also de- 
fended the estate in one litigated mat- 
ter. Estate of $150,000. 


An interesting aspect of the Massa- 
chusetts statute on fees is that the court 
may direct payment of fees from the 
estate generally or from funds in the 
hands of the representative of the es- 
tate and belonging to any legatee, de- 
visee, distributee or other person inter- 
ested therein. 


The impact of charges for extraordi- 
nary services as defined in a given 
Statute, schedule or case cannot be de- 
termined without knowing the applicable 
definition of the gross estate for com- 
puting the fee for ordinary services. For 
instance, treating collection of insurance 
proceeds for named beneficiaries as the 
basis for an extra charge might result 
in unreasonable fees where the gross 
estate is based on assets subject to 
federal estate tax but be entirely fair 
where the gross estate is limited to 
probate assets. 


VI. FEES FOR WILLS AND 
ESTATE PLANNING 


Thirty of the schedules included in 
the survey have minimum charges for 
simple wills, ranging from a low af $10 
to a high of $50. Twenty-three of these 
schedules put the minimum in the range 
between $15 and $25. Only thirteen of 
the schedules attempt to suggest a mini- 
mum charge for wills that are not sim- 
ple or standard, no doubt because the 
definition of “non-simple” wills — in- 
volving a trust, tax problem, or com- 


OcToBEeR 1960 


plexity or requiring research — is neces- 
sarily somewhat vague. Suggested mini- 
mums for these wills are from $25 to 
$150. 


The schedules for Connecticut, Illinois 
Nebraska, Ohio, Oklahoma, Texas, Wis- 
consin and Wyoming specifically suggest 
that the time spent in estate planning, 
conferences, research, computations, etc., 
should either be the basis for an addi- 
tional charge or taken into account in 
charging for the will. Somewhat sur- 
prisingly, four schedules — Mississippi, 
Nebraska, Texas and Wisconsin — sug- 
gest that the value of the assets be taken 
into account. However, this is not so 
surprising as the schedule of a county 
fees association in Kansas which recom- 
mends a fee of $20 for preparing a will 
on printed form, 


VII. MAY ATTORNEY ACTING AS 
EXECUTOR BE COMPENSATED FOR 
LEGAL SERVICES RENDERED TO 
ESTATE? 


Some states deny an attorney com- 
pensation for performing duties normal- 
ly performed by an executor or ad- 
ministrator while others treat such serv- 
ices as extraordinary and provide for 
additional compensation therefor. May 
the attorney who acts as executor and 
performs his own legal services be com- 
pensated? 


The rule first established, to which 
many states still adhere, was that no 
compensation could be awarded an at- 
torney serving as executor for legal 
services rendered the estate. This is ap- 
parently still the rule in California (In 
re Parker’s Estate, 251 P. 907); Idaho 
(Needham v. Needham, 200 P. 346); 
Illinois (Willard v. Bassett, 27 Ill. 72; 
Hough v. Harvey, 71 Ill. 72); Indiana 
(Taylor v. Wright, 93 Ind. 121; Pollard 
v. Barkley, 17 N.E. 294); Kansas (Nel- 
son v. Schoonover, 182 P. 11838); Ken- 
tucky (Slusher v. Weller, 151 S.W. 
684); Louisiana (Baldwin v. Carleton, 
15 La. 394; Lile’s Swecession, 24 La. 
Ann. 490); Maryland (Colley v. Brit- 
ton, 123 A. 2d 296); Utah (Re Evans, 
22 Utah 366) and probably Wyoming. 
(It is assumed that the Wyoming courts 
would follow the rule laid down by 
California). The rationale of these cases 
is reflected in the opinion of the Illinois 
court in Willard v. Bassett, supra: 


“We must ever assume that whoever 
takes such a position is actuated by an im- 
pulse of generosity and a desire to do good 
to others, rather than to make it a source 
of profit to himself. He must not be ex- 
pected to suffer loss in the discharge of his 
duties; hence, he must be allowed his 
necessary disbursements, and a reasonable 
compensation for the time and trouble be- 
stowed upon the business of the estate. But 
beyond this the court should never go. If 
he chooses to exercise his professional skill 
as a lawyer in the business of the estate, 
that must be considered a gratuity. To al- 


low him to become his own client and 
charge for professional services in his own 
cause, although in a representative or trust 
capacity, would be holding out inducements 
for professional men to seek such represen- 
tative places to increase their professional 
business, which would lead to most perni- 
cious results. This is forbidden by every 
sound principle of professional morality as 
well as by the policy of the law.” 


In Missouri the statute restricts the 
right as follows: 


“If the executor or administrator is an 
attorney, no allowance shall be made for 
legal services performed by him or at his 
instance unless such services are author- 
ized by the will or by order of the court or 
are consented to by all heirs and devisees 
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whose rights may be adversely affected by 
the allowance.” (Sec. 473.153(3) ) 


Pennsylvania has two lines of de- 
cisions. One grants the executor com- 
pensation for legal services performed 
by him only if the services are extra- 
ordinary. Bush Est., 65 D. & C. 810 
(1948); Eckel’s Est., 37 D. & C. 383 
(1940). The other grants compensation 
whether the services are ordinary or ex- 
traordinary. Lutz Est., 40 D. & C. 611 
(1941); Hetzel’s Est., 52 D. & C. 3387 
(1945); Schooley’s Est., 56 Dauphin 
828 (1945); Magaziner Est., 7 Fiduc. 
Rep. 573 (1957). 


The Texas court allowed a co-executor 
additional compensation of $250 in a 
$125,000 estate for legal services ren- 
dered by him in Neblett v. Butler, 162 
S.W. 2d 258 (1942). 


Iowa has held that the executor may 
be compensated for legal services per- 
formed by him as an_ extraordinary 
service. In re Estate of Carmody, 145 
N.W. 16; Ladd and Boyd, Iowa Probate 
Practice, p. 56. Tennessee permits the 
same results. Holding v. Allen, 266 S.W. 
772 (1924). Committee members re- 
ported similar practice in Alabama and 
Michigan. New York provides for such 
compensation, in addition to his commis- 
sions, as shall be just and reasonable 
(Surrogate’s Court Act, Sec. 285(1)) 
as does New Jersey (New Jersey Stat- 
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utes Annotated, Title 3A:10-8). The 
New Jersey statute reversed early de- 
cisions denying any compensation. Wash- 
ington has likewise sustained the at- 
torney’s right to be compensated. In re 
Armstrong’s Est., 204 P. 2d 500 (1949); 
In re Belknap’s Estate, 123 P. 2d 358 
(1942); Jones v. Peabody, 45 P. 2d 
915. The New Hampshire Bar schedule 
specifically provides for such compensa- 
tion. 


It is the view of the Committee that 
denial of compensation for legal services 
rendered by an attorney acting as ex- 
ecutor is a relic of the era in which 
there were few professional executors 
and the courts tended to regard the of- 
fice as an honor, not a professional un- 
dertaking. The control over fees exer- 
cised by the courts can prevent any of 
the abuses contemplated by the Illinois 
court. Certainly the compensation should 
be based on the services actually per- 
formed and not merely represent a 
statutory or recommended minimum fee 
for an attorney in addition to his execu- 
tor’s commissions. Obviously less time 
will be consumed than when an attorney 
is representing another as executor. To 
deny any compensation is to encourage 
the unnecessary hiring of a lawyer to 
represent a lawyer. 


CONCLUSION 


The Committee’s work this year sug- 
gests that fee statutes and fee schedules 
should be reviewed and revised, in the 
light of modern probate practice, to 
clarify the definitions of the gross es- 
tate, ordinary services and extraordi- 
nary services. The majority of schedules 
and statutes appear deficient in these 
respects and leave the bench and bar in 
doubt as to the proper application of 
the statute or schedule. This is particu- 
larly important in view of a recent 
trend to “enforce” minimum fee schedules 
by ethical ruling or expulsion from bar 
associations. The Committee does not 
feel that any fee schedule should be 
recommended by the American Bar As- 
sociation nor does it believe that fees 
can be determined wholesale by fee 
schedules. At best the fee schedule can 
only serve as a guide. In the end each 
lawyer must apply Canon 12 in good 
conscience if probate fees are to be just 
to all concerned. 

Recent fee schedules reveal a recog- 
nition of the increased complexity in- 
volved in will drafting and attempts to 
arrive at reasonable charges for estate 
planning. Here, undoubtedly, the bar 
faces one of its most difficult problems. 
A great deal of time, skill and expert 
knowledge is required for good estate 
planning; on the other hand charges for 
wills cannot become so excessive that 
prospective testators are reluctant to 
make needed changes because of the ex- 
pense involved. The ultimate answer un- 


doubtedly lies in education of clients 
to the difference between estate plan- 
ning and acting as a scrivener of a 
simple will. 


[Committee members: F. Morse 
Archer, Jr., Camden, N. J.; Willard 
Barry, Cleveland, Ohio; Dallas C. Big- 
gers, Dallas, Tex.; George I. Devor, Los 
Angeles, Cal.; Francis H. Fairley, Char- 
lotte, N. C.; James A. Finch, Jr., Cape 
Girardeau, Mo.; Milton Greenfield, Jr., 
St. Louis, Mo.; Louis R. Harrington, De- 
troit, Mich.; George C. Hoffmann, 
Springfield, Ill.; George J. Hauptfuhrer, 
Jr., Philadelphia, Pa.; John L. Gray, 
Jr., New York, N. Y.; Nat M. Kahn, 
Chicago, Ill.; Lawrence G. Knecht, 
Cleveland, Ohio; Warren Liburt, Hunt- 
ington, N. Y.; Wallace M. Mulliken, 
Champaign, Ill.; Charles F. Osborn, 
Seattle, Wash.; Nathan Pereles, Jr., 
Milwaukee, Wisc.; Henry B. Pflager, St. 
Louis, Mo.; Harry Phillips, Nashville, 
Tenn.; Henry L. Pitts, Chicago, IIl.; 
Loyd E, Roberts, Joplin, Mo.; James A. 
Shanley, New Haven, Conn.; Gilbert A. 
Smith, Evanston, Ill.; Julius C. Smith 
III, Greensboro, N. C.; Walter B. Smith, 
Louisville, Ky.; Robert Van Horn Tar- 
box, Minneapolis, Minn.; William H. 
Thigpen, Chicago, Ill.; Harry B. Tur- 
ner, Twin Falls, Ida.; Doane Twombly, 
New York, N. Y.; Robert B. Van Skike, 
Jr., Sarasota, Fla.; Dale Van Winkle, 
South Norwalk, Conn.; J. F. Vermillion, 
Shreveport, La.; Jane S. Whitman, Chi- 
cago, Ill.; John J. Wilson, Lincoln, Neb.] 





APPENDIX A 


DEFINITIONS IN SCHEDULES OF 
ATTORNEYS’ FEES 


Matter in italics reflects definition, if 
any, of estate for purposes of percentage 
schedule where latter is in effect by 
statute or Bar Association (shown in 
parentheses) promulgation. 


Bold face type reflects definition, if 
any, of ordinary and extraordinary serv- 
ices thereunder. 


Arizona (statute) 


Court is to allow reasonable compensa- 
tion for legal services rendered personal 
representative. 


Arkansas (Pulaski County) 


“Total market value of the real and 
personal property reportable in Probate 
Court.” 


Prepare and present to Probate Court 
all necessary notices, petitions, orders, 
appraisals, bills of sale, leases, deeds, 
contracts, agreements, inventories, finan- 
cial accounts and all other proper and 
necessary legal instruments. Court may 
allow additional fees where schedule does 
not “provide compensation commensurate 
with legal services rendered.” 
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California (statute) 


“Estate accounted for by executor.” 

Ordinary services — “conducting ordi- 
nary probate proceedings.” Extraordi- 
nary services — sales or mortgages; con- 
tested claims; preparation of tax returns; 
adjustment or payment of taxes; litiga- 
tion; carrying on decedent’s business. 


Colorado (Denver) 


“Gross value of property and assets 
inventoried in County Court.” An addi- 
tional fee of 1% is charged on the gross 
value of non-inventoried assets subject 
to tax or “requiring preparation of legal 
instruments,” except first $50,000 of life 
insurance. 


Connecticut (Hartford County) 


“Inventory, including value of jointly 
owned property.” 

“Acting as executor or administrator 
or as attorney performing all duties of 
an executor or administrator except sign- 
ing papers.” 


Florida (Dade County) 


No definition of ordinary services. 
Services specifically referred to which 
might be basis for additional charge: will 
contest; assignment of dower; establish- 
ment of trust; suit for enforcement of 
insurance policy; tax returns. 


Georgia (State) 


Percentages may be reduced up to one- 
half in estates where “there are no com- 
plications” and the fiduciary “does not 
shift to the attorney the responsibility of 
actually managing the estate.” Litigation 
work is treated as extraordinary service. 


Idaho (statute) 


“Estate accounted for. by the execu- 
tor.” 

“Maximum fees to be charged for all 
services rendered to executors or admin- 
istrators in the probating of estates.” 
Court may allow “just and reasonable” 
additional fees for “any extraordinary 
service.” 


Illinois (State) 


Gross value of personal property and 
market value of real estate at date of 
death in excess of mortgages and other 
encumbrances reported as taxable to de- 
cedent in Illinois inheritance tax re- 
turns. 

Ordinary services include “formal pto- 
ceedings in probate court and prepata- 
tion and filing of income, estate and IIli- 
nois inheritance tax returns.” Extraordi- 
nary services; litigation; audit of gift or 
income tax return; settlement of federal 
estate tax with respect to property not 
subject to inheritance tax; valuation mat- 
ters for estate or inheritance taxes; sale 
of real estate to pay debts, etc.; matters 
unusual for size of the estate; services 
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usually performed by personal represen- 
tative assumed by attorney. 


Indiana (Indianapolis) 


“All personal property and all real 
estate except that held in ‘tenancy by 
the entireties,” at death tax values. Ad- 
ditional lower fee is charged on insur- 
ance and other non-inventoried property 
included on federal estate tax return. 


Iowa (statute) 


“Personal estate sold or distributed” 
by personal representative and “pro- 
ceeds of real estate sold for payment of 
debts.” 

Schedule is a maximum for “ordinary 
services.” 


Kansas (various) 


Two counties refer to gross inventory 
or appraised value, and one of these in- 
cludes “net income of estate” and one- 
half of joint tenancy property. Two 
counties which do not define “estate” in- 
clude one-half of all “insurance, joint 
property and transfers listed on U. S. 
tax return.” 

One county lists “sales, contests and 
tax reports” as subject to extra charges. 


Kentucky (Louisville) 


Appraised value of personal property 
administered, including income and in- 
surance payable to estate and gross ap- 
praised value of real estate sold. 

Ordinary services — probate; adminis- 
tration; inheritance, estate, gift and in- 
come tax matters. Extraordinary services 
— contested matters; litigation; services 
handling, or preparing tax returns with 
respect to real estate, joint property and 
insurance. 


Louisiana (New Orleans) 


Fees are based on “gross estate unless 
debts exceed 20%" in which case fee not 
less than the scheduled rate applied to 
net estate may be agreed upon.. Where 
a wife dies leaving surviving husband, 
community property is taken at one- 
half. 

Where administration is “perfunctory” 
and no account is filed, lower rates ap- 
plicable to putting in possession are used. 


Michigan (Detroit) 

“Percentages do not apply to assets 
not probated, although included in Feder- 
al estate tax returns.” 

Minimum fees are for “complete ad- 
ministration of estates.” Preparation and 
filing of tax returns are charged at hour- 
ly rates in addition to percentages. 


Minnesota (State) 


Percentages apply to “probate assets,” 
and also to non-probate assets (other 
than insurance) if the “work required is 
comparable.” Charges with respect to 


insurance “shall be reasonable for the 
services performed.” 

Ordinary services — services in uncon- 
tested probate court proceedings; pre- 
paration and filing of inheritance, estate 
and income tax returns; stock transfers 
and making proper record of titles as 
vested in distributees. Extraordinary 
services — “special or unusual tax or 
other problems.” 


Mississippi (State) 


Gross value of estate for federal estate 
tax purposes, less mortgages and delin- 
quent taxes. 

Extraordinary services — Contest of 
will or heirship; sale cf property to pay 
debts; preparation of estate or income 
tax returns. 


Missouri (statute) 

“Value of all personal property ad- 
ministered and all real estate sold under 
order of probate court,” valued at the 
time of payment of fee. 


Montana (State) 


“Amount of estate accounted for” by 
personal representative. 


Nebraska (State) 


Graduated schedule applies to “gross 
value of property which must be pro- 
bated.” Lower, flat rate applies to gross 
value of jointly owned property. 
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Ordinary services — apparently in- 
cludes preparation of returns and pro- 
ceedings to determine estate and inheri- 
tance taxes. 


New Hampshire (State) 

Gross value of estate at date of death, 
including real estate, Insurance not pay- 
able to the estate, income during ad- 
ministration and jointly owned property 
are excluded, except that special charge 
with respect to jointly owned property 
is allowed where it is “substantial part 
of the estate.” 


New Mexico (statute) 


“Appraised value of property which 
comes into the hands of the personal 
representative.” Lower rate applies to 
insurance proceeds, cash, checking ac- 
counts, time deposits, certificates of de- 
posit, savings accounts, postal savings 
and U.S. bonds. Court allows fees with 
respect to real estate “upon proper 
cause being shown therefor.” 

“Conducting of ordinary probate pro- 
ceedings.” 


New York (Queens County) 


“Gross value of all property and as- 
sets which pass by virtue of death, 
jointly held or otherwise.” 

Ordinary services — preparation of an 
informal accounting and execution of the 
required releases. Extraordinary services 
— judicial accounting. 


North Carolina (State) 


“Inheritance tax value of gross prop- 
erty received” by personal representa- 
tive. 

Extraordinary services — representing 
personal representative in civil litigation. 


North Dakota (State) 


Value of all real and personal proper- 
ty passing by final decree, plus one- 
half of joint tenancies. Taxable lifetime 
transfers, joint bank accounts or bonds, 
p.o.d. bonds are basis for additional 
charge. 

Extraordinary services — sale of real 
estate under power in will; proceedings to 
determine heirship; proceedings involving 


partnership property; will construction; 
proceedings to sell real or personal prop- 
erty; and any other etxraordinary serv- 
ices not otherwise mentioned. Tax dis- 
putes and tax or other litigation. 


Ohio (Cincinnati) 

Inventory value of real and personal 
property, or gross proceeds of sale, and 
income. Lower, flat rate applies to joint- 
ly held or other property passing to 
survivor, property stricken from inven- 
tory by motion, lifetime transfers where 
there is no contest as to taxability, inter 
vivos trusts, “non-probate” assets not 
otherwise included in the federal estate 
tax. Special rate applies to “real estate 
sales cases.” 


Oklahoma (State) 


Additional fee, depending on time and 
effort, is charged if decedent leaves prop- 
erty “which is not considered assets of 
the estate but which is reportable for 
Estate or Inheritance Tax purposes.” 
Lower, flat rate applies to termination 
of joint tenancy or life estate. 

Ordinary services — “uncontested pro- 
ceedings.” Extraordinary services — sale 
of oil and gas leases and real estate; con- 
tested matters. 


Oregon (State) 


Appraised value of estate, All prop- 
erty not included in appraised value of 
estate but reported to State Treasurer 
for taxation purposes, additional fee of 
1% thereof. 

In the event of preparation of state or 
federal income tax returns or federal es- 
tate tax returns or of controversy over 
state or federal taxes or where there are 
other extraordinary services rendered 
additional charge should be made. Also 
additional charges recommended for sale 
of real estate or sale of personal prop- 
erty. 


Pennsylvania (Philadelphia) 


On gross estate as inventoried, except- 
ing uneonverted real estate at current 
value. On unconverted real estate, ad- 
ditional 11%2%. 
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Extraordinary services — additional 
charges for: litigation; tax returns; hear- 
ings; conferences with agents or trial. 


Rhode Island (State) 


Total estate reported for Federal or 
Rhode Island estate tax purposes — 
non-probate items should be value at 
approximately 50%. 

May properly charge additional com- 
pensation for unusual services, such as 
those involving (1) litigation; (2) prob- 
lems of valuation; (3) disputed tax mat- 
ters; (4) other situations involving un- 
usual expenditure of time, unique legal 
questions, etc. 


South Dakota (State) 


Gross value less mortgages. Such value 
should be deemed that fixed by appraise- 
ment in County Court as distinguished 
from valuation finally determined by 
Federal or State authorities for estate 
or inheritance tax purposes. Where, be- 
cause of joint tenancy or joint owner- 
ship of money, securities or other prop- 
erty not part of the estate or probate, 
extra work is required for determination 
of estate and inheritance taxes, there 
should be added a charge for the same 

.. made on per diem basis, 

Additional fee if serious controversy 
with Federal or State authorities as to 
valuation. 


Tennessee (Nashville and Davidson 
County) 


Handling of entire procedure from pro- 
bate or qualification to discharge. If pro- 
bate is in solemn form add $50. Query: 
separate charges recommended for tax 
returns — unclear whether included 
above. 


Texas (Dallas) 


Gross assets — values refer to the 
gross rather than net estate, and in a 
community estate to the entire estate 
rather than the half interest of the de- 
cedent. 

Independent administration — includes 
probating will, filing inventory and nor- 
mal routine services in connection with 
administration, including general respon- 
sibility of supervising preparation of fed- 
eral estate and state inheritance tax re- 
turns, but not subsequent activity with 
taxing authorities, such as conferences, 
audits and hearings. 

Administration with no will, ete. Addi- 
tional charges for: ordinary application 
and order; application to lease or sell 
real or personal property; annual account 
and order; final account and order; in- 
vesting funds of estate, including orders 
and reports. 


Virginia (Hampton) 


Real estate over which the personal 
representative has power of sale shall 
be included in inventory for computation 
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and if not so administered, the fee on 
value of real estate shall be modified in 
an equitable manner. 


Washington (Seattle King County) 


Gross appraisal value of all property, 
both separate and community, required 
to be reported for either State Inhe- 
itance Tax or Federal Estate Tax pur- 
poses excepting life insurance under 
$40,000 not payable to estate provided 
that one-half of value of U.S. Savings 
Bonds and one-half of joint bank ac- 
counts may be deducted from gross value 
where assets pass to surviving spouse 
or minor children. Balance due at date 
of death upon real estate mortgages of 
record may be deducted from gross value 
where services of counsel are not in- 
creased by existence of such mortgages. 

Ordinary — includes probate adminis- 
tration, inheritance, estate, gift and in- 
come tax matters of ordinary or routine 
character, but not contested matters, liti- 
gation or unusual services. 


West Virginia (Kanawha, Harrison 
County—Clarksburg ) 


Insurance payable to estate or ex- 
ecutor or administrator shall be con- 
sidered part of gross estate, and in all 
estates in which federal estate tax re- 
turn must be filed, all life insurance 
subject to federal estate tax shall be 
considered as part of gross estate. Value 
of real estate passing to heirs at law 
of a decedent dying intestate or to 
named devisees of a decedent dying 
testate may be eliminated by attorney in 
his determination of value of gross es- 
tate. 

It is contemplated that attorney will 
render such of following services as cir- 
cumstances of estate require (but rendi- 
tion of any such services by some other 
person will not be considered a reason 
for reducing the fee below the minimum 
herein provided. 


Ordinary services — 

(1) Probate will and supervise qualifi- 
cation of executor or administrator; pre- 
paring and filing written petition there- 
for (where deemed advisable), affidavit 
showing names and addresses of heirs, 
devisees and next of kin of decedent and 
seeing to proper entry of necessary or- 
ders of County Court in connection with 
probate of will and qualifying of fiduci- 
ary. 

(2) Advising fiduciary throughout ad- 
ministration with respect to his duties 
and rendering him such assistance in per- 
formance of his duties as he may need, 
within proper sphere of a lawyer’s prac- 
tice. 

(3) Supervising appraisement of es- 
tate and preparation and filing of inven- 
tory. 

(4) Supervising preparation and filing 
of necessary tax returns and giving all 
necessary advice in connection therewith. 
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(5) Seeing to procuring of proper re- 
lease of inheritance taxes and to record- 
ing of same. 

(6) Advising with respect to and ren- 
dering such assistance as may be needed 
in preparation of accounts of fiduciary, 
and proving same before Commissioner 
of Accounts. 

(7) Obtaining from Tax Commissioner 
tax waivers or consents to transfer of 
stocks and preparing all affidavits or 
other papers required in transfer of 
stock. 

(8) Seeing that estate is settled in 
such way as to clear all real estate of 
decedent of liens arising by reason of 
death or charges created there against by 
will. 

Extraordinary services — for which 
additional charges should be made: 

(1) Engaging in litigation or contest 
in tribunal other than County Court in 
which fiduciary qualifies, such as contest- 
ed probate in the Circuit Court, suits to 
construe wills, suits to subject real estate 
of decedent to payment of debts, suits or 
actions to recover assets, proceedings 
carried to Supreme Court of Appeals. 

(2) Holding conferences beyond the 
confines of county, such as conferences 
with State or Federal officials with refer- 
ence to tax matters. 

(3) Preparation of briefs in support 
of position taken in any controversy with 
any taxing authority (litigation or ad- 
justing tax deposits). 


Wisconsin (State) 

Gross estate: full value of the prop- 
erty, real and personal, without taking 
into consideration any mortgages or 
liens plus increments, gifts made in con- 
templation of death, bonds payable on 
death and the interest that passes where 
joint property is included in the estate 
proceedings. Fee of % per cent shall 
be charged on insurance payable to bene- 
ficiary other than estate and annuities. 
Probate rate on interest that passes 
charged on termination of joint tenancy 
when not included in estate proceeding. 

Extraordinary services — additional 
compensation will be charged for: 





(1) Preparation of Federal estate tax 
returns. 

(2) Sale of land proceedings. 

(3) Complications arising because of 
taxes. 

(4) Other extraordinary matters. 


Wyoming (statute) 

“Upon the amount of the estate ac- 
counted for.” 

Additional allowance for extraordinary 
services. 


APPENDIX B 


FEE SCHEDULE FOR DRAFTING 
WILLS 


(Figures in parentheses indicate 
hourly rate, if any.) 


Arkansas (Pulaski County) 


$25 to $100 depending on whether 
will is “standard,” “contains multiple 
factors” or involves estate tax prob- 
lems. ($15.) Office rate $15. 


California (San Fernando Valley) 
$20 to $60, depending on whether trust 
is involved. ($20) 
Colorado (Denver) 
($15) 
Connecticut (Hartford County) 


$25 for “simple will”; $60 for “will 
containing simple trust.” Plus hourly 
charge for conferences or research. 


Florida (Dade County) 


$25 ($20) 
Illinois (State) 

“Will in simplest form and execu- 
tion” — $30; “will with trust and execu- 
tion” — hourly rate, with $125 minimum 
($30). 

Iowa (Des Moines County) 
$15 ($15). 
Kansas (Kansas City) 
“Simple will’ — $25 ($20). Another 


county suggests $20 for simple will 


“where printed form is used.” 


When You Need a Fiduciary 
in Washington State... 


Trust Department 


NATIONAL BANK OF COMMERCE 
OF SEATTLE 
BRANCHES THROUGH WASHINGTON x One of the oldest and largest 


Member Federal Deposit Insurance Corporation 


Trust Departments in the 
Pacific Northwest. 


2nd Avenue at Spring St. Seattle 
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Michigan (Detroit) 

Preparing will and attending to execu- 
tion — $25 ($20). 
Minnesota (State) 

$20 ($15). 
Mississippi (State) 

$25 to $75, depending on complexity 
of will and size of estate ($15 average). 
Missouri (Kansas City) 


Simple will — $50; will 
trusts — $75 ($25). 


including 


Montana (State) 


Nebraska (State) 


Drafting short form — $15. Addition- 
al fees based on time spent on drafting 
and estate planning, number of pro- 
visions and value of estate. 


New Hampshire (State) 
Simple will — $10; including trust 
— $25 ($12). 
New York (Queens County) 
Simple will — $25 ($20). 
North Carolina (State) 


Simple will — $25; with trust — $75. 
Will requiring estate tax computations 















































$15. and other consideration — $100 ($20). 
“a > 
THE BANK FOR ALL THE PEOPLE 
CONDENSED STATEMENT OF CONDITION, SEPTEMBER 30, 1960 
ASSETS 
Cash on Hand and in Banks $ 221,223.507.99 
United States Government Securities - = = = «= » 271,610,150.41 
State, Municipal and Other Securities 98,.975,811.20 
Stock of the Federal Reserve Bank 3,300,000.00 
Loans and Discounts . 857,755,623.68 
Bank Premises ee te 2 we a 4,082,082.40 
Other Real Estate ego ta 1.00 
Other Assets 7.843,457.82 
$1,464,790,634.50 
LIABILITIES 
Capital Stock - & $ 22,500,000.00 
ee ee 87,500,000.00 
Undivided Profits . 15,429,500.69 
Capital Funds $ 125,429,500.69 
DEPOSITS 
Commercial and Savings $1,275,603,464.30 
Estates and Corporate Trust 43,483,901.93 
Total Deposits 1,319,087,366.23 
Accrued Taxes, Interest, etc. 15,544,920.40 
Other Liabilities 4.728,847.18 
$1,464,790,634.50 
United States Government Securities carried at $137,770,974.20 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 
Assets are shown NET after deducting Valuation Reserves. 
f Ohio’s Largest Bank 
welcomes individuals and corporations " 
seeking new or additional banking services. 
70 CONVENIENT OFFICES 
Northern Ohio: 
Painesville @ Willoughby e — @ Solon @ Berea 
Everywhere pee Reon Cleveland 
\ COMMERCIAL ° SAVINGS a TRUSTS /} 
Largest branch banking system between New York and California 
708,452 DEPOSITORS 
Member: Federal Deposit Insurance Corporation Federal Reserve System 
* r 
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North Dakota (State) 
Simple will — $15; will involving 
trust — $100 ($10). 


Ohio (Cincinnati) 

Simple will — $25; will with trust — 
$150. Consultation and estate planning 
at hourly rate in addition. ($25). 


Oklahoma (State) 

Simple will — $385; will with simple 
trust — $100. Handling overall estate 
plan — at hourly rate ($25). 


Oregon (State) 

Individual — $15; joint — $20. ($15.) 
Pennsylvania (Philadelphia) 

Simple — $25. ($20.) 
South Dakota (State) 

$12.50 ($9.50). 


Tennessee (Nashville and Davidson Cos.) 


Simple — $10; with research — $25; 
with trust — $50. ($10.) 


Texas (Dallas) 


Short form — $50; Long form no 
trust — (a) Assets under $120,000 — 
$100; (b) Over $120,000 based on time 
required, the value of the estate, the 
estate planning required, the complexi- 
ties involved, etc. ($25.) 


Vermont (Washington County) 
$15. 


Virginia (Hampton) 
$15. 


Washington (Seattle King County) 
Hourly charge — minimum $15. ($15.) 


West Virginia 
(Kanawha, Harrison Cos., Clarksburg) 
$15 minimum, ($15.) 


Wisconsin (State) 

Simple — $15; short form — $25; 
with trust — $50; marital deduction — 
$75 - $100. Estate planning based on 
time, value and complexities. ($18.) 


Wyoming (statute) 


Simple — $15; trust — $25. Estate 
planning on hourly basis. 


A A A 


e Russell D. Niles, Dean of the New 
York University School of Law, predicts 
that within 25 years students entering 
law school will average 20 instead of 22 
years of age, that they will be required 
to have one year of internship under the 
jurisdiction of law schools, and that law 
practice will become much more special- 
ized. He foresees one year being cut from 
the present high school course, and an- 
other from “our over-organized and un- 
der-intellectualized colleges” to enable 
students to start law school two years 
earlier. 
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Seeing estate and trust problems through 
the eyes of the client enables you to find the 
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SIGNIFICANT TRUST and PROBATE DECISIONS” 


I — ADMINISTRATORS AND EXECUTORS 


Apportionment of Taxes 


Myers v. Sinkler, (S.C.) 110 S.E. 2d 
241. (10/59, p. 1078.) 


Bragdon v. Worthley, 153 A. 2d 627 
(Me.). (10/59, p. 1072.) 


National State Bank of Newark v. 
Nadeau, 153 A. 2d 854 (N. J.). 10/59, 
p. 1072.) 


Executor as Competent Witness 


Blankner v. Lathrop, (Ohio) 159 N.E. 
2d 229. (7/59, p. 730; 8/59, p. 807.) 


Action by Personal Representatives 
For Personal Injuries to Decedent 


Law’s Administrator v. Culver, (Vt.) 
155 A. 2d 855. An action arising out of a 
motor accident was brought by the ad- 
ministrator of intestate’s estate for the 
benefit of his next of kin, and also to re- 
cover for bodily injury to the intestate. 
Defendant pleaded a general denial and 
also claimed that the statute of limita- 
tions had run, since the action for the 
wrongful act was not instituted within 
two years from the date of death of the 
intestate and the action for recovery of 
damages for bodily hurt to intestate was 
not brought within two years from date 
of appointment of administrator. Plain- 
tiff alleged that the action should not 
be barred because the defendant had 
been absent from the state and because 
the defendant had no property in the 
state which could be attached. 

The Court decided that since plaintiff 
failed to serve the Commissioner of 
Motor Vehicles, as provided by statute, 
he was barred from claiming that de- 
fendant’s absence from the state sus- 
pended the statute of limitations. 


Claims Against Estate 


In Re Shoptaw’s Estate, (Wash.) 343 
P. 2d 740. (1/60, p. 75.) 


In Re Nicholas’ Estate, (W. Va.) 107 
S.E. 2d 53. The husband of the intestate 
filed a claim with the administrator for 
$720 representing the intestate’s funer- 
al expenses paid by him. The admins- 
trator denied the claim. 


The Court held that the husband’s 





*Digests of some decisions, previously reported in 
TRUSTS AND ESTATES, are omitted, but the T&E 
reference is given in parentheses following the ci- 
tation. 
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duty to support his wife was primary 
and that he was liable for her funeral 
expenses even though her estate was 
sufficient to pay for the same. 


In Re Hart’s Estate, (Cal.) 337 P. 
2d 73. A wife predeceased her husband 
by eight days. The administrator of the 
husband’s estate claimed the property 
which the administratrix of the wife’s 
estate had inventoried as the wife’s 
property. This claim was disallowed, so 
the administrator brought a civil action 
to adjudicate title to the property. Prior 
to judgment in the civil action the ad- 
ministratrix filed and had approved her 
first account. The husband’s administra- 
tor made no objection to the account or 
the allowance of fees. The civil action 
was subsequently decided in favor of 
the administrator. At the second ac- 
counting of the wife’s estate, the ad- 
ministrator appeared and requested a 
surcharge of the administratrix’s ac- 
count with the amount of a deficiency 
which resulted when said administratrix 
turned over the assets pursuant to the 
civil judgment. The probate court cannot 
adjudicate adverse claims to the title of 
property when a claimant is not “a per- 
son’ interested in the estate.” 


The Supreme Court found that the 
husband’s administrator was not a “per- 
son interested” and could not have ob- 
jected to the first account and therefore 
was not bound by same, But by virtue 
of the civil judgment which declared the 
husband’s estate owner of the property 
involved, the administrator became “in- 
terested” and could object to the second 
account. A person in the position of the 
administrator need not stand by while 
assets are being depleted but may re- 
quire courts of equity to interfere with 
the administration of the estate to settle 
the rights of the parties when the pro- 
bate court is unable to do so. 


Merritt v. Rollins, (Ark.) 329 S.W. 2d 
544. Arkansas statutes provide that 
creditor’s claims may be filed with the 
court clerk, who shall, by registered mail, 
notify the personal representative of the 
filing. The clerk is only required to post 
the notice, with the burden resting on 
the creditor to prepare the notice and 
deliver it to the clerk. In the alternative, 
the properly verified claim may be filed 
with the personal representative. In the 
instant case, appellant, prior to filing 
her claim with the court, went to de- 
cedent’s executrix and handed her a 


paper neither signed nor notarized. Ap- 
pellant, upon presenting the claim said 
only: “I brought you a present... It is 
some money Mr. Merritt (decedent) owed 
Russell.” The executrix told appellant 
to file it with the clerk, which appellant 
did, filing the properly verified original, 
The claim was disallowed and dismissed 
by the probate court. 

The Supreme Court held that there had 
been substantial compliance with the 
statutory requirement of notice here and 
that substantial compliance is sufficient 
in the matter of presentation of claims. 


Kincaid v. Brauns, (Wis.) 96 N.W. 
2d 616. The plaintiff had been the 
administrator of his wife’s estate and 
had filed an inventory in which he 
listed certain real property as jointly 
owned by his wife and her son by a 
former marriage. He caused the probate 
proceeding to be completed without in- 
forming the court of his contention that 
his wife had forged his name to deeds 
whereby his solely owned real property 
was transferred to herself and her son 
in joint tenancy. Thereafter he com- 
menced a separate action to bar his step- 
son from any estate in the lands as- 
signed to him by the final judgment in 
the estate. 

The court held that although the plain- 
tiff continued as administrator of the 
estate after a conflict of interest had 
arisen, he had gained no personal ad- 
vantage from his position and his repre- 
sentations did not cause his stepson 
to change his own position to his ad- 
vantage. Therefore, the doctrines of 
eq.itable estoppel and estoppel by judg- 
ment did not apply. However, where 
an administrator makes representations 
without informing the court of any 
question about their verity and thus 
causes the court to determine inheritance 
tax and to assign real estate upon 
premises later claimed to be false, the 
administrator’s actions are viewed as 
an imposition upon the court and this 
is sufficient reason to deny him the aid 
of a court of equity. 


Newly Discovered Assets 


In Re Nettis Estate, (Ill.) 160 N.E. 
2d 706. Illinois law provides that where 
assets are discovered after distribution 
and discharge of the personal represen- 
tatives, the court may vacate the order 
of discharge or grant letters of ad- 
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ministration de bonis non and have the 
assets administered. The supplemental 
inventory contained an item “cash re- 
ceived from indebtedness $64,500.” Six 
years after the close of the estate and 
her discharge, the administratrix was 
granted letters de bonis non to ad- 
minister an alleged claim due the estate. 
Petitioners, the purported debtors, con- 
tended that the court had no jurisdic- 
tion to grant the new letters because the 
administrator, during the original pro- 
ceedings, knew of the claim and there- 
fore there was a lack of jurisdiction. 


The appellate court held that the 
phrase, “newly discovered assets,” re- 
lates to the court and not to the knowl- 
edge of the administrator. 


Continuation of Decedent’s Business 


In Re Connors’ Estate, (Ill.) 161 N.E. 
2d 871. Plaintiff, a New York resident, 
was executor and sole residuary legatee 
of his brother’s will. Being unable to 
qualify as executor in Illinois he agreed 
with defendant that defendant be ap- 
pointed administratrix with-will-annexed 
in Illinois. Decedent shortly before his 
death had leased a cigar stand. It was 
agreed between the parties that de- 
fendant, as administratrix, would con- 
tinue to operate the business. Plaintiff 
gave defendant $300 to continue the busi- 
ness. Defendant’s final account showed 
that the operation had failed and had 
to be abandoned. Plaintiff received a copy 
of the account and receipted for all that 
he received pursuant thereto. In the 
instant action, plaintiff moved for an 
order setting aside this final account, 
supporting his position with an Illinois 
statute which provides that the ad- 
ministrator shall have authority to con- 
tinue a decedent’s business during one 
month next following the appointment 
unless the court directs otherwise, and 
for such further time as the court may 
authorize on petition. 


The appellate court affirmed the de- 
nial of plaintiff’s motion stating that 
while it is true an executor or adminis- 
trator has no right to continue a de- 
cedent’s business, without incurring per- 
sonal liability, except in compliance with 
the aforesaid statute, plaintiff was 
estopped to complain of the lack of 
court approval by reason of his agree- 
ment that the business should be con- 
tinued, by his advancement of cash, and 
his acceptance of property at the time 
of the account. Further, plaintiff was the 
only party in interest and his consent 
would undoubtedly have been all that 
would have been needed to get court 
approval. 


Survival of Action to Enforce Third 
Party Beneficiary Contract 


Drewen v. Bank of Manhattan Co., 
(N. J.) 155 A. 2d 529. (1/60, p. 80.) 
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Discretion to Distribute in Kind 


In Re Fiedler’s Estate, (N. J.) 151 A. 
2d 201. Decedent’s will authorized execu- 
tors to distribute property of estate in 
kind “and for such purpose to value and 
appraise any and all properties, securi- 
ties and investments as of the time of 
any such division or distribution, which 
valuation, made in good faith, shall be 
binding upon all parties interested.” 
Executor, who was also a son and prin- 
cipal beneficiary, was entitled to fifty 
per cent of the residue and the re- 
maining fifty per cent was distributable 
equally to five of testator’s grandchil- 
den. 


The Court held that executor who 





fairly valued respective assets of the 
estate was not required to divide assets 
among beneficiaries in kind on a propor- 
tionate basis but could select assets to 
be distributed to various beneficiaries 
according to the discretion granted him 
by testator. 


II — GUARDIAN AND WARD 


Investments 


Stovall v. Heid, (Ala.) 110 So. 2d 267. 
An Alabama constitutional provision 
prohibits the legislature from author- 
izing the investment of trust funds by 
executors, administrators, guardians or 
other trustees in the bonds or stock of 
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any private corporation. The guardian of 
an insane person retained large invest- 
ments made by his ward prior to in- 
sanity in the common stocks of Sears, 
Roebuck and General Motors. 

The court approved retention of the 
investments, stating that (a) the in- 
vestments had been made by the ward 
and (b) because of the capital gains tax 
incurred, a sale would be disadvan- 
tageous. The constitutional provision 
should not be construed so as to result 
in any injury to the estate. 


Attorneys’ Fees 


Nicholas v. Wright’s Estate, (Tenn.) 
322 S.W. 2d 223. (7/59, p. 1726.) 


III — Trusts 


Appointment of Successor Trustee 


In Re Brothwick Estate, (N. H.) 156 
A. 2d 759. The Director of Charitable 
Trusts brought a petition for the ap- 
pointment of a co-trustee, which was op- 
posed by the sole-surviving trustee nomi- 
nated under the will of decedent. The 
will did not make any mention of al- 
ways having two trustees, nor did it 
specifically direct that a successor trus- 
tee be appointed, should one die. How- 
ever, the will did include the phrase, 
“and their successors,” in many instances 
in referring to the trustees. 

The Supreme Court refused to appoint 
a co-trustee, stating that the use of the 
term, “and their successors,” was pri- 
marily in clauses referring to distribu- 
tion of corpus upon the death of the 
niece, at which time the trust was to 
terminate, and further that the will con- 
tained no provision indicating an inten- 
tion that the number of trustees should 
not fall below two. 


Apportionment of Stock Dividends and 
Splits 


Mercantile-Safe Deposit & Trust Co. 
v. Apponyi, (Md.) 150 A. 2d 184. (8/59, 
p. 806.) 


In Re Pew Trust, 398 Pa. 523 (1960). 
(5/60, p. 499.) 


Apportionment of Accumulated Income 


Loring v. Cotter, (Mass.) 162 N.E. 2d 
294. The fifth clause of the will in ques- 
tion established a trust — “to pay the 
income thereof to my wife —, so long 
as she shall live and on her death, 
pay over the principal fund with any 
accumulations of income and additions 
thereto” to a named school. At the time 
of the death of the widow on March 2, 
1956, the trustees had in their possession 
accumulated net income and later re- 
ceived interest accrued on bonds to 
March 2 and dividends declared to stock 
of record prior to March 2 but paid af- 
ter that date. A Massachusetts statute 
provides that “A person entitled to... 
income, or his representative, shall have 
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the same apportioned if his right or 
estate therein terminates between the 
days upon which it is payable, unless 
otherwise provided in the will or instru- 
ment by which it was created...” 


It was held that the fund, after pay- 
ment of proper charges and expenses, 
was to be paid to the school. The words 
of the fifth clause of the will, when in- 
terpreted with reference to the entire 
will, evinced an intent to provide “other- 
wise.” 


Marks v. Brightwell, 269 Ala. 506, 114 
So. 2d 268. The testatrix left her hus- 
band a life estate in certain bonds and 
real estate. Her will provided, “My hus- 
band to have full benefit of said real 
estate and bonds during his life, with 
the privilege of selling the same for re- 
investment, if for any reason he at any 
time may consider a sale or exchange 
advisable.” At the death of the life ten- 
ant, the remaindermen contested the 
apportionment of certain income between 
the estate of the life tenant and them- 
selves and sought to charge him with 
wrongful appropriation of some of the 
property left him. 


The court held that interest on the 
bonds should be prorated so that the life 
tenant’s estate would receive the interest 
accrued until his death and that rents 
that were due and payable on the life 
tenant’s death would go to his estate 
even though they might have been pay- 
able in advance and, thus, would cover 
a period extending beyond his death. 
However, it prorated rents becoming 
due and payable after the life tenant’s 
death. The court did not charge the life 
tenant with wrongful appropriation 
when he used the proceeds of a sale of 
one parcel of realty to make improve- 
ments on other parcels, because of his 
power to reinvest. 


Definiteness of Beneficiaries 


Applegate v. Brown, (Neb.) 96 N.W. 
2d 341. (6/59, p. 640.) 


Persons Beneficially Interested 


Matter of Peabody (Dunnington) 5 
N. Y. 2d 541. (8/59, p. 808.) 


Termination 


Kemp v. Paterson, (N. Y.) 6 N. Y. 2d 
40. (10/59, p. 1071.) 


Citizens National Bank v. St. Peters 
Lodge of Masons, (N. H.) 156 A. 2d 768, 
A bill for instructions was filed upon 
the death of the surviving life benefi- 
ciary by trustee bank, seeking instruc- 
tions as to termination of a testamentary 
trust which provided for payment of 
the income to designated life benefi- 
ciaries, with the corpus to be payable 
at the end of a forty-year period to two 
charities if then in existence, or if both 


were out of existence, then to the Town 
of Bradford. 

The Supreme Court held that the trust 
assets should be divided between the two 
designated charities immediately, in or- 
der to prevent the trust from continuing 
in a dormant state until 1972. While the 
will did not contain some “seeds of 
ambiguity,” there is constructional pref- 
erence for an interpretation of the will 
which results in a valid rather than a 
void disposition and a construction which 
avoids the application of the rule against 
perpetuities is preferred to one that will 
offend the rule. The will as a whole did 
not indicate that the forty-year period 
was a condition precedent to the right 
of the remaindermen to receive the 
corpus. Since the gift of the remainder 
was a vested gift, although the enjoy- 
ment was postponed, the trust was not 
invalid as violating the rule against per- 
petuities. 


The Court also quoted the Second Edi- 
tion of the Restatement of the Law of 
Trusts for the proposition that the bene- 
ficiaries of a trust, if all consent and 
are sui juris, can compel its termination 
if its continuance is not necessary to 
carry out a material purpose for the 
trust even though the period fixed by 
the terms of the trust for its duration 
has not expired. 


Corporate Trustee Required To Give 
Bond 


Winters National Bank and Trust Co. 
v. Ross, (Ohio) 159 N.E. 2d 603. (9/59, 
p. 9i4;) 


Resulting Trust 


Perryman v. Pugh, (Ala.) 114 So. 2d 
253. Husband and wife executed joint 
wills pursuant to an oral agreement un- 
der which the husband not only made a 
will in favor of his wife, but also placed 
property he purchased in her name or 
in their joint names. Shortly thereafter, 
the wife executed a second will naming 
her brother as her executor and sole 
beneficiary. 


The court enforced a resulting trust in 
all the property of the wife in the hands 
of her executor. While it is presumed 
that a husband intends transfers to his 
wife to be gifts, that presumption was 
overcome by their oral agreement. 
Neither the statute of frauds nor probate 
of the wife’s second will would bar the 
resulting trust, since the trust arose by 
operation of law and since it was not 
sought to disturb probate of the sec- 
ond will but only to impress a trust on 
those holding legal title to the wife’s 
property through its probate. 


Charitable Trusts — Cy Pres 


Rentz v. First National Bank in Corsi- 
cana, (Texas App.) 325 S.W. 2d 598. 
A will provided, “I direct all the property 
to be held in trust by First National 
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Bank of Corsicana as a _ charitable 
trust.” The provision was attacked as 
void for uncertainty because of no desig- 
nation of purposes or beneficiaries and 
no directions as to the application or ad- 
ministration of the fund, 


Upholding the trust, the court held 
that the bequest in question designated 
a trustee able to serve and empowered 
to select the charitable objects of the 
trust fund. The broad chancery powers 
of the state courts was sufficient to super- 
vise the proper administration of the 
designated charitable trust. 


First Portland Nat. Bank v. Kaler-Vaill 
Memorial Home, (Me.) 151 A. 2d 708. 
(8/59, p. 805.) 


Power to Revoke Includes Power to 
Amend 


In re Schautz Trust, (Pa.) 151 A. 2d 
457. (8/59, p. 808.) 


Conflict of Interest 


Sinclair v. Industrial Nat'l Bank of 
Providence, (R.I.) 153 A. 2d 547. (10/59, 
p. 1070.) 


Forfeiture of Beneficial Interest 


Cox v. Fisher, (Mo.) 322 S.W. 2d 910. 
Settlor created inter vivos trusts in 
which he provided that any beneficiary 
contesting the validity of the trusts 
would forfeit his interest therein. The 
settlor had been adjudicated of unsound 
mind and was under a guardianship. The 
guardian, while the settlor was living, 
instituted actions to set aside the trusts 
on the ground that the settlor was of 
unsound mind when he created them. 
The beneficiaries joined as plaintiffs in 
the guardian’s actions, 


The Supreme Court held that in the 
legal sense the settlor was actually a 
plaintiff and was raising. through his 
guardian the issue of his competency. 
Thus, even though it could be said that 
by joining as plaintiffs the beneficiaries 
were attempting to thwart the settlor’s 
purpose in creating the trusts, they were 
only joining with the settlor in an action 





to ascertain his competency. Since the 
beneficiaries were not contestants in the 
legal sense, it would be too harsh to 
hold a forfeiture of their interests. 
Implied Power to Sell Real Estate 


Agisim v. Tillou Realty Co., (N. J.) 
151 A. 2d 421. (8/59, p. 807.) 


IV — WILLs AND INHERITANCE 
Widow Not Heir 


Meyers v. Bank of Delaware, (Del.) 
149 A. 2d 745. (6/59, p. 640.) 


Construction 





Watson v. Young, (N. H.) 158 A. 2d 


290. Testator devised the family home- 
stead to one of his daughters for life, 
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with remainder to his heirs, in the event 
the life tenant should leave no children 
surviving her. Testator expressed a de- 
sire in his will that the realty should 
remain in the families of his heirs. Sur- 
viving the father were the daughter to 
whom he devised the life estate, two 
other daughters and a son. The life ten- 
ant died leaving no children, but left a 
will in which she devised to one of her 
nephews all of her interest in said prop- 
erty referring therein to her interest as 
an undivided one-fourth interest under 
her father’s will. At the time of the 
life tenant’s death, there were still liv- 
ing the son of one of the other daughters 
and the three children of the son. 


In a partition suit brought by the 
nephew, the court held that testator 
intended that his heirs should be ascer- 
tained as of the date of death of the 
life tenant rather than at his death, 
and since at the time of the life tenant’s 
death the heirs of testator were all his 
grandchildren, standing in equal degree 
of relationship to him, they took the 
remainder interest in equa] shares. The 
attempted disposition by the life tenant 
was invalid. The will as a whole indi- 
cated testator’s desire to keep the prop- 
erty in the family, and if the will were 
interpreted to give the life tenant the 
right to dispose of any interest in the 
property by will, this would result in 
giving her the power to transfer it to 
someone outside the family, which was 
the very contingency testator hoped to 
avoid. 


Estoppel to Claim Heirship 


Harrison v. G. & K. Investment Co., 
(Miss.) 115 So. 2d 918. Complainant, in 
a suit to quiet title, claimed that its 
predecessor in title to two undivided in- 
terests in oil, gas and mineral leases 
had inherited the land in question from 
his first wife as her sole heir since they 
had no children. During her lifetime 
he had entered into a bigamous marriage 
with another and afterwards divorced 
his first wife and then remarried his 
second wife. It was claimed, however, 
that the divorce decree was void; never- 
theless, although it had been obtained 
under questionable circumstances, it had 
been granted for insanity existing at 
time of marriage which was a valid 
ground under the laws of Mississippi. 


The court held that complainant’s 
predecessor in title was estopped by rea- 
sons of his bigamous marriage from in- 
heriting any part of the estate of his 
first wife. Even if the divorce decree 
were considered void, the husband who 
obtained it was himself estopped to at- 
tack it. 


Escheat of Corporate Stock 


California v. State Tax Commission, 
(Wash.) 346 P. 2d 1006. (2/60, p. 163.) 


Joint and Survivorship Bank Accounts 


In Re Estate of Voegeli, (Ohio) 161 
N.E. 2d 778. (1/60, p. 76.) 


In Re Armour Estate, 397 Pa. 262. 
(12/59, p. 1284.) 


Lapsed Gifts 


In Re Burns’ Estate, (S.D.) 100 N.W. 
2d 399. (5/60, p. 502.) 


Precatory Words 


In Re McKay Estate, (Mich.) 98 N.W. 
2d 604. Testatrix, poorly schooled, had 
written a will on a printed form. Two 
heirs at law were specifically disin- 
herited. She provided $1,000 for burial 
in “Woodmere Cemetery” and $1,000 
for perpetual care.” The specific lan- 
guage in question follows: “I request I 
be buried in my grave beside my Hus- 
band Gordon D. McKay, and that the 
(Little Sisters of the Poor Share in my 
estate With (St. Christper Inn of Gray- 
mar N. York) And (Maryan Hill 
Fathers of Ann Arbor trail a mission 
to be used to edcate Navities priest.” The 
probate judge construed the will as di- 
viding the residue equally between the 
three charities, and this construction 
was upheld by the Circuit Court. 


The Supreme Court distinguished cases 
wherein it had held the words “I re- 
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quest” to be precatory as being cases 
where they were directed to a beneficiary 
and not to, as here, the executor, and 
in each such case there was a much 
more literate will. The court must look 
to the whole will to ascertain the intent 
of the testator, especially in view of the 
lack of schooling in grammar and spell- 
ing. The one place where a testator 
usually “directs” disposition is in the 
place of his own burial yet here the 
testator “request” it and that the three 
charities “share in my estate.” The 
phrase, “I request,” is held to be a 
direction. Since the testatrix mentions 
three charities in sequence together with 
“share in my estate” they are to share 
equally in the residue. 


Full Faith and Credit to Out-of-State 
Probate 


Barney v. Huff, (Texas App.) 326 
S.W. 2d 616. Decedent died in Texas, 
possessed of real and personal property 
located in Texas and Oklahoma. A will 
was admitted to probate in Oklahoma. 
The Oklahoma executor filed copies of 
the will and the probate proceedings in 
two Texas counties. 

It was held that since the Oklahoma 
proceedings had not determined the 
domicile of the decedent, it was proper 
in the Texas probate proceedings for the 
trial court to determine what that domi- 
cile was. The trial court’s undisputed 
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finding that the decedent died domiciled 
in Texas required that the Oklahoma 
probate not be entitled to full faith and 
credit in Texas. 


Contracts to Will 


Dullard v. Schafer, (Iowa) 100 N.W. 
2d 422. In 1944, the testator entered into 
an ante-nuptial agreement in contem- 
plation of a second marriage to which 
his son, Charles, who had opposed the 
marriage, was a party to the agreement. 
By its terms the testator agreed that he 
would by will leave all the property 
which he then owned to Charles. The 
recited consideration was that Charles, 
having deported himself as a dutiful 
and loving son, had thereby contributed 
to his father’s acquisition and main- 
tenance of the property. The testator 
then executed a will in conformity with 
the terms of the agreement. The second 
wife died in 1954 and in 1956 Charles 
filed a voluntary petition in bankruptcy 
which did not list any present interest 
in his father’s property. Shortly there- 
after, his father executed a new will and 
codicil wherein he left all of his estate 
in trust for the benefit of Charles and 
another son. 

In an attempt by the trustee in bank- 
ruptcy to reach the assets of the father’s 
estate, it was held that Charles had no 
interest therein which could pass to the 
trustee under the Bankruptcy Act for 
the reasons: (1) There was no binding 
contract inasmuch as the recited con- 
sideration was in fact not a valuable 
consideration; (2) There was no estoppel 
created in that the record did not show 
any creditor actually extended credit to 
Charles in reliance upon any present or 
established interest in his father’s prop- 
erty; and (3) Under a valid contract to 
make a will there is created no present 
interest in the devisee which will pass 
to a trustee under the Bankruptcy Act. 


Mutual Wills 


Levis v. Hammond, (Iowa) 100 N.W. 
2d 638. In 19389 testator and his wife 
executed mutual wills giving each other 
life estates in the property of the other 
with power to invade for comfort and 
support. The remainder was given to the 
wife’s nephew, the plaintiff herein. The 
wife died in 1945 and later in the same 
year the testator executed another will 
in favor of the defendants conditioned 
upon the latter’s providing a home for 
him. The testator made his home with 
the defendants from 1945 until his death 
in 1957. 


The court denied specific performance 
of the alleged contract to make plaintiff 
the remainderman under the testator’s 
will. The court, while taking the posi- 
tion that the mere simultaneous execu- 
tion of reciprocal wills is not alone suf- 
ficient to create a contract or agreement, 
regarded the oral testimony of the scrive- 
ner as sufficient to establish the agree- 


ment. However, plaintiff was not en- 
titled to specific performance because 
the wife had no property at the time she 
entered into the agreement and the hus. 
band acquired nothing from her under 
her will. A mutual will is revocable by 
the testator at any time prior to his 
death, even though he survives the other 
party, provided he takes no advantage 
under the other’s will. The care and 
support extended to the testator by the 
defendants from 1945 until 1957 placed 
the defendants in a superior equitable 
position. 


Brewer v. Simpson, (Cal.) 349 P. 2d 
289. (4/60, p. 398.) 


Estoppel to Probate Will 


Fortinberry v. Fortinberry, (Tex. Civ. 
App.) 326 S.W. 2d 717. The testator 
devised all his property to his wife who 
had the will but never probated it. Nine 
years after the death of the testator, the 
widow conveyed part of the real proper- 
ty to her son. A few days after the 
conveyance, the son filed application for 
the probate of the will as a muniment 
of title. More than eleven years after 
the probate of the will, and almost four 
years after he discovered its existence, 
the other son of the testator filed pro- 
ceedings to set aside the probate, claim- 
ing that the judgment of probate was 
void for want of personal service on 
him, and that the widow, in not pro- 
bating the will within four years after 
the testator’s death, had abandoned and 
waived her rights under the will. 


The court held that the default of 
the normal proponent of the will does 
not cut off the right of another pro- 
ponent to probate the will, as a muni- 
ment of title, and that the delay of the 
other son in attacking probate was, of 
itself, sufficient grounds to overrule his 
contentions. 


Distribution 


Galey v. Sharpe, (Fla.) 113 So, 2d 
267. (10/59, p. 1069.) 


Restraints on Alienation 


Cotney v. Eason, (Ala.) 113 So. 2d 
511. The testator devised his step- 
daughter a life estate in his farm, pro- 
viding, however, “but if she shall sell 
or undertake to sell, or mortgage or un?- 
dertake to mortgage or create any lien 
of any kind on said lands, then her right 
to and all of her interest in said lands 
shall terminate and the same shall vest 
in my estate .. .” A grantee from the 
life tenant claimed that the gift over 
was invalid and, thus, the conveyance 
to him did not result in a forfeiture. 

The court held that the gift over was 
valid, stating that while a restrain 
alienation of a legal life estate is by 
itself void, it is valid when there is 4 
gift over or a provision for forfeiture 
pursuant to which the life estate termi- 
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nates or passes to someone else upon 
an attempted alienation. The court 
stated that the gift over would have to 
take effect within the period of the rule 
against perpetuities. 


Bequest to “family” 

Sellers v. Sellers, (Ala.) 117 So. 2d 
386. It was held that where a testator 
unskilled in property matters willed all 
his property in four equal shares, to his 
wife and three children, the court would 
take greater latitude in determining the 
testator’s intent when the name of each 
child was followed by the words “and 
family.” Declarations made at the time 
of the execution of the will and the 
status of his family showed an intent 
to give the wife and three children 
equal shares and not an intent that the 
children and their children, alive at the 
testator’s death, take as tenants in com- 
mon. 


Revocation 


Buckner Orphans Home v. Berry, 
(Tex. Civ. App.) 332 S.W. 2d 771. Sub- 
sequent to admission to probate of a 
1945 will, a beneficiary under that will 
had indicated the existence of a 1952 
will. However, a previous proceeding had 
determined that the person producing 
the 1952 will, and the sole beneficiary 
thereunder, had executed a valid release 
of all claims against the estate, and 
therefore was estopped to later assert 
the probate of the later will. In this 
action the heirs at law sought a judg- 
ment that the decedent’s estate was to 
pass as by intestacy as the 1952 will 
revoked the 1945 will by operation of 
law and it had been judicially deter- 
mined that the 1952 will was not ad- 
missible to probate. 

The court stated that heirs take only 
as to intestate estates and, as the heirs’ 
theory in this action was that there 
was a valid will, they were precluded 
from taking. The release by the pro- 
ponent of the 1952 will was a relinquish- 
ment of her claims under that will, and 
since the 1952 instrument could not 
be probated there was no way for the 
1945 will to have been revoked. 


In Re Taubel Will, (Pa.) 156 A. 2d 
328. (3/60, p. 296.) 


Election to Take Under Will 


Ellenstein v. Rider, (Ky.) 327 S.W. 
2d 945. (1/60, p. 78.) 


Quantum of Estate 


Weiss v. Broadway National Bank, 
(Tenn.) 322 S.W. 2d 427. (8/59, p. 809.) 


Houston v. Coram, (Ga.) 109 S.E. 2d 
41. Decedent left property to his wife 
vesting “in her title to this property in 
fee simple with the full right to sell or 
dispose of ... (it). It is my further will 
and desire that if any of this property 
remain in her hands or the proceeds 
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reinvested or converted into cash remain 
in her hands at her death, ... the 
property or proceeds . . . be equally by 
arbitration or agreement among them- 
selves divided . . . between all six of 
my wife’s children . . .” By deed of 
gift during her lifetime the wife con- 
veyed certain of the property so left 
to one of her children. After her death 
the other children sought to have the 
conveyance declared void on the ground 
that the will gave the widow only a 
life estate with a power of sale and that 
the deed of gift was therefore not au- 
thorized by the will. 


The court held that the case was gov- 
erned by the rule “that a court will not 
by construction reduce an estate once 
devised absolutely in fee, by limitations 
contained in subsequent parts of the 
will, unless the intent to limit the devise 
is clearly and unmistakably manifested.” 
The expression of testator’s “further ... 
will and desire” that any property re- 
maining at the widow’s death be divided 
among her children was not intended to 
cut down the fee simple estate but mere- 
ly expressed the hope that the wife 
would provide for such division by her 
will. 


Testamentary Character of Documents 


Poole v. Starke, (Tex. App.) 324 S.W. 
2d 234. An instrument wholly in the writ- 
ing of the deceased and signed by her, 
which listed the names of two charitable 
institutions, each followed by a list of 
property belonging to the decedent, was 
admitted to probate by the county court 
as the last will and testament of the 
decedent. 


The appellate court denied the instru- 
ment probate. Despite the fact that 
courts will go far to give effect to in- 
struments when they come within the 
statutes relating to wills, they will not 
write the will for decedent, nor can an 
individual create a will merely by in- 
tending to do so, as here. The court 
took as determinative of the issue the 
fact that the purported will neither ap- 
pointed an executor nor had a single 
word of a dispositive nature which it 
must do to be given effect. 


In Re Lundgren’s Estate, (Iowa) 98 
N.W. 2d 839. In 1946 testatrix executed 
her will leaving her property equally 
to her five children but giving her 
daughter, Bernice, the first chance to 
buy the home farm of eighty acres. In 
1951, the testatrix and Bernice executed 
a document entitled, “Real Estate Con- 
tract,” which provided for the sale of 
the home farm to Bernice and for which 
Bernice agreed to pay $20,000 at her 
mother’s death. The testatrix, in the 
meantime, retained the right to re- 
ceive all the income therefrom and was 
obligated to pay all of the carrying 
charges, 


The court held that although the in- 
strument could not take effect as a will, 
it was completely effective as creating 
a present enforcible contractual interest 
in Bernice; the fact that the death of 
one of the parties thereto determined 
the time of performance did not make 
the contract testamentary and its bind- 
ing force was not destroyed by the fact 
that the will was inconsistent with it. 


Buehler v. Buehler, (Texas App.) 323 
S.W. 2d 67. (9/59, p. 912.) 


Buchanan v. Buchanan, (Miss.) 112 
So. 2d 224. A widow conveyed certain 
property to her son subject to the con- 
dition that she “shall have and hold 
all her right and title to above de- 
scribed property so long as she shall 
live, but at her death (the son) shall 
claim and hold all right and title, in 
both personal and real properties .. .” 
Her son predeceased her, and she then 
sued the son’s widow and heir to cancel 
the deed on the ground that it was testa- 
mentary in character, The deed had been 
acknowledged and filed of record. 


The court held the conveyance valid 
as a deed subject to the reservation of 
a life estate. No evidence was shown 
by the language of the deed or surround- 
ing circumstances that the deed was 
intended to be of no effect until the 
grantor’s death. “When the language 
employed is such that it is consistent 
with an intention to postpone the enjoy- 
ment of the interest conveyed or to vest 

















REPUBLIC | 


CAPITAL AND SURPLUS 
$102,000,000 
LARGEST IN THE SOUTH 





ANCILLARY ADMINISTRATION 
IN TEXAS 























NATIONAL BANK 


OF DALLAS 


MEMBER F.D.1.C. 





957 








the interest at a future date upon the 
happening of some event, the courts 
should not construe the instrument as 
testamentary in character and inopera- 
tive as a deed of conveyance.” 


Conner v. Conner, (Miss.) 119 So. 2d 
240. The Buchanan case, supra, is distin- 
guished in a case where an agreement 
between two partners “that in the event 
of the death of either of us the full and 
complete legal title to the above de- 
scribed lands, or so much thereof as may 
not have been previously disposed of, 
and all the personal assets of said part- 
nership, both those now owned or that 
may be hereafter acquired, shall im- 
mediately, upon the happening of such 
contingency, become vested in the sur- 
viving partner .. .” was held to be 
testamentary in character. This did not 
purport to convey any interest in any 
specific property but was to be effective 
only upon the death of one of the part- 
ners and then only as to so much of the 
property as might not have been previ- 
ously disposed of by them. 


Testamentary Capacity 


West v. Fidelity-Baltimore National 
Bank, (Md.) 147 A. 2d 859. Decedent 
left an estate of over $7,000,000, the 
greater part of which was bequeathed 
to charity. Decedent’s first cousin con- 
tested the will, alleging mental inca- 
pacity, undue influence and fraud. Testa- 
tor had made four prior wills, three be- 
queathing the residue to exempt legatees. 
The testator had never married and had 
no relatives closer than first cousins. 


The probate of the will was sustained. 
The court said that one who is neither 
a subscribing witness nor an attending 
physician is not competent to express an 
opinion as to the capacity of a testator 
without first establishing facts upon 
which such opinion adequately may be 
founded. The foundation upon which the 
lay witnesses based their opinions was 
no more than a combination of physical 
infirmities and characteristic oddities of 
the testator and was not sufficient to 
demonstrate competency to express an 
opinion as to mental capacity or the 
lack of it. For the same reason, nurses 
could not testify as to the entries that 
they had made in the nursing charts 
concerning the mental condition of the 
testator, as distinguished from the facts 
concerning his physical condition. The 
court also rejected the testimony of two 
non-attending doctors as medical ex- 
perts. Neither of them had ever seen 
the testator, but had read the hospital 
records and heard the testimony of the 
attending nurses, and heard the testi- 
mony of the chauffeur-valet as to the 
physical condition and eccentricities of 
the testator. The court stated that neither 
doctor had enough information on which 
to base an opinion. 
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Vesting of Interests 


In Re Dickson Estate, (Pa.) 152 A. 2d 
680. (10/59, p. 1073.) 


Stinson v. Palmer, (Conn.) 150 A. 
2d 600. Testator, who died in 1940, pro- 
vided for a trust of the residue of his 
estate, with income payable to his wife 
for life. The will provided “such trust 
estate shall pass to the children of my 
sons Stephen Billings Palmer and Rob- 
ert Kuhn Palmer after the death of my 
wife . . . in equal amounts to each one 
then surviving and paid at the time each 
one shall reach the age of 30 years.” 
The widow died in 1956. 

The Supreme Court ruled that the gift 
to testator’s grandchildren was a gift 
to a class which closed at the death of 
the widow but vested in point of right 
at the death of the testator. Upon the 
widow’s death each grandchild then liv- 
ing was entitled to a share of the estate, 
but enjoyment was postponed until 
reaching his or her 30th birthday. 


Sawyer v. Poteat, (R.I.) 155 A. 2d 
541. (10/59, p. 1073.) 


Apportionment of Attorney’s Fees 


In Re Stauffer’s Estate, (Cal.) 346 
P. 2d 748. (6/59, p. 638; 1/60, p. 76.) 


Gifts Expressly For Payment of Taxes 


Ball v. Pope, (Ky.) 329 S.W. 2d 51. 
(2/60, p. 166.) 


Half-Bloods 
Lewis v. Wilson, (Tenn.) 322 S.W. 
2d 199. The intestate died seized of 


three tracts of land, inherited from his 
father, leaving as his only relatives the 
children and grandchildren of an aunt 
on the paternal side and two children 
of his half-brother on the maternal side. 


The Court held that the lands des- 
scended to the two children of the in- 
testate’s deceased brother, as representa- 
tives of him. The statute which provides 
that brothers or sisters of the half-blood 
shall inherit land descending from the 
parent on their side was intended only 
to postpone the half-blood of the line 
from which the estate did not descend 
until the line of brothers and sisters 
from which the inheritance descended is 
exhausted. Where, as here, there was a 
brother of the half-blood only on the 
side from which the property did not 
descend, he was entitled to take, or his 
children by right of representation. 


Invalid Charitable Gifts 


Estate of Blankenship v. J. L. Reed 
& Son, (Fla.) 114 So. 2d 519. (12/59, p. 
1283.) 


Taxability of Widow’s Statutory Rights 

In Re Estate of Sharon, (Vt.) 157 
A, 2d 475. Despite the fact that testator 
left his entire estate to his wife and 


named her executrix, she applied to the 
probate court, praying that it decree 
to her one-half of the real estate and 
one-third of the personalty as allowed 
under Vermont law, on the theory that 
since she was entitled to these rights as 
decedent’s widow, there would be no in- 
heritance tax on them because such 
rights came to her as a matter of course 
and were not, in the words of the taxing 
statute, “property or an interest therein 
owned by such decedent at his decease 
and passing by will, the laws of descent 
or a decree of a court in this state.” 
The Supreme Court fixed the in- 
heritance tax on the entire estate be- 
cause (1) as to the realty, the widow’s 
scheme would require a court decree, 
which would make the property tax- 
able; and (2) as to the personalty, there 
is no such right to a one-third share 
unless the widow waives the provisions 
of the will, and she did not so waive. 


Matter of Villalonga, (N. Y.) 6 N. Y. 
2d 477. Testatrix provided that the in- 
come from the remainder of her estate 
should be paid over to her son during 
his life and upon his death to his wife 
for her life, and upon the death of 
both “I direct the principal to be paid 
over to any children surviving them, 
but in case no children survive him, or 
his wife, I will and direct that the said 
property be distributed between the chil- 
dren of my nephew.” The life benefi- 
ciaries had two children. One of the 
daughters did not survive the life ten- 
ants, but was survived by a daughter. 


The court held that the surviving 
daughter of the life tenants is entitled 
to the whole of the remainder. The word, 
“children,” does not include “grandchil- 
dren” unless the will, as a whole, showed 
that unmistakable intent. The will is 
not unclear or ambiguous. The word, 
“children,” as used herein means im- 
mediate offspring. 


Sinnott v. Gidney, 
2d 507. (8/59, p. 806.) 


(Tex.) 322 S.W. 


Decedent’s Accrued Salary 


Estate of Riebs, (Wis.) 98 N.W. 2d 
453. Where a company president earning 
$20,000 annually was owed $11,500 in 
salary at the time of his death, his widow 
was not entitled to the same under Sec. 
103.39(2), Wis. Stats., which provides 
that the employer of a deceased person 
shall pay the full amount of wages due 
the decedent to the spouse or children of 
the employee upon their demand. The 
court held that this statute was a part 
of the law governing industry and em- 
ployment and was meant to _ insure 
prompt payment of small amounts of 
wages and salaries to the dependents of 
an employee in the case of the latter’s 
death. A large amount of accrued salary 
is an item of personal property subject 


(Continued on next page, column 3) 
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SIMPLIFICATION OF SECURITY TRANSFERS 
BY FIDUCIARIES 


DANIEL PARTRIDGE, III 
Washington, D. C.; Committee Chairman 


s oF AuGuUST 1, 1960, WE HAVE EF- 

fective simplifying legislation in 29 
jurisdictions. Twenty-two States and the 
District of Columbia have enacted the 
Uniform Act; the Model Act is in force 
in two States and the Uniform Com- 
mercial Code with 1958 amendment has 
been enacted in four. A list of these 
jurisdictions follows: 


Uniform Act 
(23) Bill No. Effective 

California __S.B. 349 Sept. 18, 1959 
Colorado __H.B.398 April 28, 1959 
D. of C. _______P.L. 86-584 July 5, 1960 
Georgia __-. H.B. 502 July 1, 1960 
es H.B.161 May 23, 1959 
Louisiana __ . 

Maine ____._._.-.H.B. 750 Jan. 1, 1960 
Maryland -._S.B. 23 June 1, 1960 
Michigan ____P.A. 239 Jan. 1, 1960 
Mississippi _.S.B. 1939 May 11, 1960 
Missouri ___ S.B. 241 Aug. 29, 1959 
Nevada _.___S.B. 273 April 2, 1959 
New Jersey _.A.B.545 Feb. 10, 1960 
New Mexico _S.B. 31 June 12, 1959 
New York __S.B. 1759 Sept. 1, 1959 
No. Carolina _A.B. 1169 July 1, 1959 


Rhode Island S.B. 207 
So. Carolina _S.B. 182 


May 28, 1959 
April 28, 1960 


Tennessee ____ S.B. 626 Mar. 21, 1959 
ewes - S.B. 148 Jan. 1, 1960 
Virginia ___. H.B. 98 (91st day from 
adjournment) 
Wisconsin ___S.B. 86 May 22, 1959 
Wyoming ___S.B. 68 May 9, 1959 


Model Act (2) 
Delaware 
Illinois 


July 22, 1957 
Sept. 1, 1957 
Uniform Commercial Code with Sec. 8 (4) 
Connecticut* _ 

Kentucky _____ 

—.. 





*Until Oct. 1, 1961, the Model Act will be in 
force. 


The amount of energy that has pro- 
duced these acts would make an atomic 
explosion look like a small firecracker. 





In every State we have representatives 
of the Uniform Commissioners, the 
American Bar Association generally and 
the Association of Stock Exchange Firms 
working diligently. Our program con- 
tinues to exhaustion or completion which- 
ever comes first. Our aim is to have ef- 
fective simplifying legislation in every 
State. 

It has not all been smooth sailing. Be- 
fore the Congress there was vigorous 
opposition from the Register of Wills. 
The bill sponsored by Senator Bible and 
Congressman McMillan passed only af- 
ter considerable supporting testimony. 


Stock transfer associations have pre- 
pared guides approving simplified trans- 
fers in those situations where one of the 
three approved acts is in force in the 
place of incorporation, the place of 
transfer and the situs of the estate or 
trust. Some transfer agents will con- 
tinue to require unnecessary documenta- 
tion until jolted out of that habit. Over 
the years many of us have gotten in 
the habit of complying with unreason- 
able requirements as the easiest way 
out. Lawyers can help the cause of sim- 
plification if they depart from this 
practice and refuse to unreasonably 
document a transfer in cases where the 
simplification acts apply. 


Besides completing our legislative pro- 
gram we wish to make a study of tax 
requirements with a view to possible 
simplification. 


[Committee members: Charles J. Bar- 
ry, San Francisco, Calif.; Theodore C. 
Bolliger, Milwaukee, Wis.; Willard R. 
Brown, Miami, Fla.; Donald J. Burdine, 
Los Angeles, Calif.; Francis T. Christy, 
New York, N. Y.; Alfred F. Conard, 
Ann Arbor, Mich.; Joseph P. Cummings, 
New Rochelle, N. Y.; Robert B. Fizzell, 
Kansas City, Mo.; Austin Fleming, 
Chicago, Ill.; Coll Gillies, Chicago II1.; 
John N. Jackson, Dallas, Tex.; Bayley 
Kohlmeier, San Francisco, Calif.; Rollin 
B. Mansfield, Chicago, Ill.; Creighton S. 
Miller, Chicago, Ill.; V. Owen Nelson, 
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ae Representatives of Tri- 





borough Bridge & Tunnel 
Authority, underwriters, 
members of Chase Man- 
hattan Bank’s trust de- 
partment and lawyers 
meet for closing of 
$100,000,000 bond issue. 
The Bank was named 
trustee. Funds will be 
used for the Verrazano- 
Narrows Bridge. 





Minneapolis, Minn.; Walter F. Pool, 
Spokane, Wash.; Berto Rogers, New 
York, N. Y.; John J. Schatt, Harrisburg, 
Pa.; Samuel L. Sagendorph, Norristown, 
Pa.; Alphonso Santangelo, Norristown, 
Pa.; R. E. Sipes, Cleveland, Ohio; Mil- 
lard Vandervoort, Battle Creek, Mich.] 


A AA 


DECISIONS 
(Continued from preceding page) 


to the statutory provisions governing the 
distribution of personal property gen- 
erally. 


Adopted Children 


Newsome v. Scott, (Va.) 108 S.E. 2d 
369. Testator by his will left the residue 
of his estate to a relative, Violet, but 
“if she should die without heir,’ then 
to the children of other relatives. Violet 
married after the testator’s death but 
had no children. However, the couple 
adopted a child. Violet died survived by 
her husband and her adopted son. The 
Virginia Code provides that: “For the 
purpose of descent and distribution a 
legally adopted child shall inherit, ac- 
cording to the statutes of descent and 
distribution from and through the par- 
ents by adoption.” 


The court held that the expression 
“die without heir” could not mean liter- 
ally “die without heirs general” inas- 
much as no one can die without an heir 
general since everyone must have col- 
lateral relatives to succeed to the title. 
So the expression “die without heir” in 
the will must mean something else and 
in this case the testator must have 
meant it to mean “children or issue.” 
The adopted child did not take. The hus- 
band was entitled to curtesy. 


Attestation 


In Re Moody’s Will, 154 A. 2d 165 
(Me.). (11/59, p. 1173.) 


[Committee members: David R. Book- 
staver, Pittsburgh, Pa.; Leroy G. 
Charles, Chicago, Ill.; Irwin G. Christie, 
Miami, Fla.; Charles B. Cumings, Flint, 
Mich.; Wm. Taft Feldman, Baltimore, 
Md.; Pinkney Grissom, Dallas, Texas; 
E. James Hickey, Rochester, N. Y.; Har- 
old F. Lichtsinn, Milwaukee, Wis.; Sam- 
uel Michelman, New York, N. Y.; 
Thomas J. Michie, Charlottesville, Va.; 
George H. Nofer, Philadelphia, Pa.; 
Owen G. Reichman, Salt Lake City, 
Utah; Robert R. Reid, Jr., Birmingham, 
Ala.; Miss Virginia L. Riley, Washing- 
ton, D. C.; John L. Russell, Alliance, 
Ohio.; Raymond T. Sawyer, Jr., Cleve- 
land, Ohio.; J. Nicholas Shriver, Jr., 
Baltimore, Md.; Charles I. Stone, Seat- 
tle, Wash.; Robert L. Strong, New 
York, N. Y.; John J. Walsh, Jr., Boston, 
Mass.; J. R. Wilson, El Dorado, Ark.] 
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LEGISLATION AFFECTING TRUSTS and ESTATES” 


DELAWARE 


Ch. 270: Amends Title 12, Sec. 2701, 
to provide that, where decedent has real 
estate in more than one county in State, 
petition for sale to pay debts may be 
presented in any of such counties. 


Ch. 333: Bars all claims against es- 
tate, except those evidenced by mort- 
gage or judgment, if no letters have been 
granted within 21 years after decedent’s 
death. 


DISTRICT OF COLUMBIA 


P.L. 86-584: Adopts Uniform Act for 
Simplification of Fiduciary Security 
Transfers. 


LOUISIANA 

Act 31: Requires proceeding to pro- 
bate purported testament to be brought 
within five years from date of judicial 
opening of succession of deceased; de- 
clares privileges of creditors (of suc- 
cession, heirs or residuary legatee) and 
particular legatees. 

Act 96: Amends R.S. 9:1873 to pro- 
vide that employer who establishes trust 
for benefit of his employees may be 
trustee thereof. (Prior to amendment 
settlor was prohibited from being trus- 
tee. Ability of one spouse to be trustee 
of trust created by other spouse is not 
affected.) 


Act 188: Permits building and loan 
associations to pay decedent’s shares not 
exceeding $1,000 to surviving spouse with- 
out court order, determination of in- 
heritance taxes or nature of estate 
(separate or community). 

Act 346: Provides method of transfer 
of ownership of property from any non- 
profit educational, charitable or religious 
corporation, organization, or association 
to local beneficiaries thereof. 

Act 362: Provides for apportionment 
of state and Federal estate transfer 
taxes among persons sharing in estate. 


Act 367: Provides that informalities 
of legal procedure connected with private 
sale of succession property by executors 
or administrators, authorized by order 
of court of this state, shall be prescribed 
against by those claiming under such 
sale after two years from sale; where 
such informality has existed for two 
years prior to effective date of statute, 
action to annul because of such infor- 


*Most legislation previously reported in Trusts 
AND ESTATES is omitted here; see May p. 497, June 
p. 609; July p. 685, Aug. p. 772. 
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New York, N. Y.; Committee Chairman 


mality must be brought within six 
months from effective date. 

Act 378: Amends R.S. 9:2063, to re- 
move restriction that securities acquired 
by joint investment funds be included 
in legal list; reduces minimum amount 
of cash or marketable investments which 
must be in common fund at time of new 
participation from 60% to 40%; changes 
designation of funds to common trust 
funds. 


MASSACHUSETTS 


Ch. 118: Amends G.L., ¢. 191, §10 by 
increasing from one dollar to five dollars 
fee payable by testator or someone act- 
ing in his behalf to register of probate 
upon deposit of will for safekeeping. 

Ch. 179: Adds §9A to G.L., ¢. 215, 
to validate acts of fiduciary performed 
between entry of decree appointing him 
and expiration of period allowed for ap- 
peal therefrom in cases where no ap- 
pearance against appointment was en- 
tered, or if entered was withdrawn, prior 
to entry of decree, whether or not ap- 
peal has been taken within period al- 
lowed. 

Ch. 287: Amends G.L., c. 152, §33, to 
provide that where death results from in- 
juries in situation covered by workmen’s 
compensation, insurer shall pay reason- 
able expenses of burial up to $1,000. 


MISSISSIPPI 


H.B. 150: Amends Sec. 439 to con- 
form duties and powers of guardians of 
wards other than minors with those of 
guardians of minors, particularly as to 
renewal, creation or execution of en- 
cumbrances upon real and personal es- 
tate of wards. 

H.B. 151: Amends Sec. 417 to permit 
chancery court or chancellor in vacation 
to authorize building of any new build- 
ings on lands of ward if to best interest 
of said ward. 

H.B. 278: Amends Sec. 640 to enable 
final account of executor to be heard by 
chancellor in vacation. 

H.B. 314: Provides that vouchers shall 
not be filed with accountings by execu- 
tor, administrator, custodian or trustee 
when account is presented by bank or 
trust company subject to supervision of 
department of bank supervision and offi- 
cer of such institution swears. that 
vouchers are on file at bank or trust 
company. 

H.B. 337: Amends Sec. 9262-24 to give 
commissioner right to make additional 


assessment of estate tax within two 
years after taxpayer’s contest with 
Federal government has been deter- 
mined. 

H.B. 340: Amends Sec. 9262-04 to 
provide for use of alternative methods of 
valuation for estate tax purposes, more 
nearly complying with that used on 
Federal return. 

H.B. 705: Designates more clearly 
statutes to which definition of word 
“guardian” applies. 

H.B. 706: Declares that every guar- 
dian appointed by any court shall be a 
general guardian. 

S.B. 1619: Provides for removal of 
trustees and others exercising authority 
over certain classes of trusts, and for 
appointment of successor trustees. 

S.B. 1907: Designates guardian which 
parent may appoint, with such guardian 
being declared general guardian. 

S.B. 1939: Adopts Uniform Act for 
Simplification of Security Transfers by 
Fiduciaries. 


VIRGINIA 


Ch. 20: Adds Sections 13.1-434 through 
13.1-486 to provide that, when security 
of corporation organized under laws of 
Virginia is registered in names of two 
or more persons as joint tenants with 
right of survivorship or in names of 
man and woman as tenants by entireties 
with right of survivorship and one of 
such persons dies, such corporation upon 
receipt of evidence of death shall be en- 
titled to treat survivor as owner of 
such security and to cause such security 
to be registered in the name of such 
survivor unless enjoined earlier by court 
order, 


Ch. 21: Adopts Uniform Act for Sim- 
plification of Fiduciary Security Trans- 
fers. 


Ch. 66: Makes bonds of Hampton 
Roads Sanitation District legal invest- 
ments for fiduciaries. 

Ch. 73: Amends Section 26-17 to in- 
clude testamentary trustees, trustees for 
incompetent ex-service persons and their 
beneficiaries, and receivers for married 
infant females among fiduciaries re- 
quired to make annual settlements of ac- 
counts. 

Ch. 279: Amends Section 64-140 to 
require ancillary administrator to be ap- 
pointed and qualify and sign and 
acknowledge deed by which foreign ex- 
ecutor conveys land in Virginia for such 
deed to be valid. 
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President’s Story about Lawyers 


One day this little man is under a 
charge of petit larceny, and the judge 
turned to him and said, “I am sure 
you know you are entitled to a lawyer. 
Do you have one?” 

No, he didn’t. 

He said, “Do you want the court to 
appoint one?” 

Yes, he thought he should. 


And he said, “Well, we have three 
available lawyers, Mr. Allen—here is 
Mr. Blair and Mr. Kirk is not here 
right now, but there are three of 
them. Do you have any choice?” 

He looked at these two, and he said, 
“The other one.” 

—President Eisenhower, in informal ad- 


dress to American Bar Association, Aug. 29, 
1960. 











Ch. 428: Adds Section 26-20.1 to per- 
mit personal representative who is de- 
cedent’s sole distributee or sole bene- 
ficiary under will to file with commis- 
sioner of accounts statement under oath 
that he has paid all known charges 
against estate and delivered residue of 
estate to himself in lieu of settlement 
of accounts, and to permit executor or 
administrator who is sole residuary lega- 
tee to file similar statement accompanied 
by vouchers of satisfaction of all other 
bequests in lieu of such settlement. 


Ch. 484: Amends Section 64-126 to 
provide that no appraisers are to be 
appointed if estate of decedent does not 
exceed $1,000. 


Ch. 527: Declares that Sec. 64-70, 
granting child born after execution of 
will intestate share of estate, shall not 
apply where testator had child or chil- 
dren at time of execution and no pro- 
vision was made for them in will or set- 
tlement. 


Ch. 589: Amends Section 26-40 to de- 
lete requirement that guardian must 
obtain court approval to keep minor’s 
funds invested in certificates of deposit 
and savings accounts for longer period 
than six months. 


[Committee members: Edward B. Ben- 
jamin, Jr., New Orleans, La.; Harold 
L. Divelbess, Phoenix, Ariz.; Jesse J. 
Dukeminier, Lexington, Ky.; Morton Rob 
Galane, Las Vegas, Nev.; Granger Han- 
sell, Atlanta, Ga.; Edwin H. Hastings, 
Providence, R. I.; Coleman Karesh, 
Columbia, S. C.; LeRoy M. Lacey, Koko- 
mo, Ind.; Joseph A. Luyckx, Detroit, 
Mich.; J. S. Montgomery, Jr., Prince- 
ton, N. J.; Rodney Robertson, Boston, 
Mass.; Charles P. Siebold, Madison, 
Wis.; William O. Semmes, Granada, 
Miss.; Earl T. Thomas, Jackson, Miss.; 
Ellsworth Wiltshire, Richmond, Va.] 
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PROBATE AND ESTATE ADMINISTRATION 


CHARLES A. WOODS, JR. 
Pittsburgh, Pa.; Committee Chairman 


HIS COMMITTEE HAS BEEN ENGAGED 

during the past year in a study of 
the small estates laws of the several 
states of the United States.1 The work 
has not been completed. 

The purposes of the Committee’s un- 
dertaking have been to ascertain the 
present status of small estates laws in 
the United States, including the new 
states of Alaska and Hawaii, and the 
District of Columbia; to consider to 
what extent these laws could be im- 
proved and modernized; to suggest 
methods by which this Section can be of 
assistance in bringing to the attention 
of the Bar generally, the public, and 
the state legislatures, the respective 
shortcomings in the various states; to 
call attention to the importance of mak- 
ing improvements and modernization of 
the laws; and, finally, to discuss any 
types of legislation recommended. 

The time and expense involved in the 
administration of decedents’ estates 
have long been of concern not only to 
lawyers engaged in estate practice, but 
to the public as well. By “time” we refer 
particularly to delays incident to the 
procedures of administration. In many 
states time and expense can be and 
have been reduced or eliminated by the 
adoption of small estates legislation. 

Of course, a recognition of the need 
for adequate and up-to-date small es- 
tates laws is not a new subject, nor is 
it new to this Section of the American 
Bar Association. Important provisions 
of the Model Probate Code? are devoted 





1The study is under the immediate direction of 
Committee Vice-Chairman, Hon. Leslie A. Welch, 
Probate Judge of Jackson County, Mo. Grateful 
acknowledgment is here made of the invaluable 
and exhaustive work already done by Judge 
Welch, and as well to the many members of the 
Committee who have contributed excellent studies 
and have made valuable comments and suggestions 
for legislative improvements in the various states. 


2Model Prohate Code, Secs. 86-92. The Model 
Probate Code and the studies in connection with 


to procedures for dispensing with ad- 
ministration, in whole or in part, in 
small estates. The Model Small Estates 
Act® of 1951 has developed upon those 
important sections of the Model Probate 
Code. 

The exhaustive research conducted in 
connection with the preparation of the 
Model Probate Code, particularly the 
provisions for dispensing with adminis- 
tration, and the studies made in the 
preparation of the Model Small Estates 
Act, are being consulted by the Com- 
mittee. Also being consulted is the Re- 
port to the Judicial Conference of Mich- 
igan on the application of the Model 
Small Estates Act to the Michigan Pro- 
bate Code, prepared in connection with 
the consideration of the Model Small 
Estates Act by the Michigan legislature 
in 1957. 

Our study, then, will avail itself of 
the research already made in connection 
with these three undertakings, and, 
bringing this research down to date, we 
plan to call attention to the Model Small 
Estates Act and as well any other legis- 
lative approaches to the problem which 
the Committee may deem desirable for 
consideration. 

It is recommended then that this Com- 
mittee continue the study to completion, 
and that it prepare a final report and 
recommendations for submission to the 
1961 Annual Meeting. 


its preparation are published in Simes and Basye, 
Problems in Probate Law including a Model Pro- 
bate Code, Michigan Legal Studies (1946). We 
refer especially to the monograph therein by Pro- 
fessor Paul E. Basye, “Dispensing with Adminis- 
tration,” at pp. 557-681. This monograph is also 
published in 44 Mich. L. Rev. 329 (1945). 

8Adopted by the National Conference of Com- 
missioners on Uniform State Laws (1951). Drafts- 
men of the Model Small Estates Act were Profes- 
sors Paul E. Basye and Lewis M. Simes. 

*Prepared by George M. Mack of the Judicial 
Conference Research Staff with the assistance of 
Professors Lewis M. Simes and William J. Pierce. 
The report includes in chart form a comparison of 
state small estate legislation. 
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TRUST AND PROBATE LITERATURE 


Digests of Articles in Periodicals 


RICHARD D. JONES 


Cape Girardeau, Mo.; Committee Chairman 


ARTICLES AND COMMENTS OF 
GENERAL INTEREST 


Business Interests: 


Planning for the Disposition of a Sub- 
stantial Interest in a Closely Held Busi- 
ness — a Partnership Interest. (Part two 
of a three part series.) By Alan N. 
Polasky, Iowa Law Review, Fall 1959, 
Vol. 45, No. 1, p. 46. Nature of partner- 
ship interest, problems of failure to plan 
for the disposition or retention, tax fac- 
tors involved, termination considerations, 
use of buy-sell agreements and alterna- 
tive methods of arranging them. 


Estate Planning — Business Interests 
— Life Insurance Funding of Business 
Buy-Out Agreements. By Ralph R. Neu- 
hoff, Missouri Law Review, January 
1960, Vol. 25, No. 1, p. 3. 

Discussion of the need for buy-out 
agreements and computations showing 
the mathematics of such agreements. 


Pension and Profit Sharing Plans: Fal- 
lacies and Facts. By Meyer M. Goldstein, 
Executive Director, Pension Planning Co. 
Taxes, January 1960, page 71. 

Various notions concerning Pension 
and Profit-Sharing Plans abound. Many 
are based on fallacious concepts and are 
utterly contrary to fact. This article 
separates the fallacies and the facts, to 
present the situations in their true light. 


A Tax Companion of the Limited Part- 
nership and the Subchapter S Corpora- 
tion. Minnesota Law Review, April 1959, 
Vol, 48, No. 5, p. 964. 


Decedent’s Estates: 


Court Supervision of Estates. By Phil- 
ip H. Austin. Washington Law Review, 
Summer 1959, Vol. 34, No. 2, p. 263. 
Contains account of the new systematic 
investigation by the King County Supe- 
rior Court of the condition of dormant 
or uncompleted estates and guardian- 
ships. This program has aroused interest 
in other counties of the State of Wash- 
ington, and should be of value in other 
states also. The checking system as set 
up also serves to expedite cases on the 
daily probate docket, and to discover in- 
complete items which may have escaped 
counsel. 


The Disposition of Probate Income: Re- 
cent Developments. By George B. Bogert. 
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Notre Dame Lawyer, Vol. 35, No. 2, p. 
175, March 1960. Sources of probate in- 
come — Claimants to probate income — 
Cash legacies — Trusts of or out of 
residue — Income from property sold by 
Executor — Statutory Development — 
Restatement of trusts. 


Disposition of After-Acquired Prop- 
erty. Wisconsin Law Review, March 1960, 
Vol. 1960, No. 2, p. 345. 


Hidden Liabilities of Fiduciaries. By 
Robert F. Dewey, Trusts and Estates, 
April, 1960, Vol. 99, No. 4. The author 
discusses five areas of caution for ex- 
ecutors and trustees: (1) Loyalty (2) 
Improper delegation (3) Successor trus- 
tees (4) Discretion, and (5) Liabilities 
to third persons. 


Estate Planning: 


Estate Planning. By Leo A. Jardine, Jr. 
Utah Law Review, Fall 1958, Vol. 6, No. 
2, p. 169. In the absence of prior plan- 
ning, methods used to salvage a business 
interest after the death of the owner 
are unsatisfactory. Various methods of 
inter vivos and testamentary planning 
are discussed with the advantages and 
disadvantages set out, both as to pro- 
prietorship and partnership interests. 


Pecuniary or Fractional Formula (For 
the Marital Deduction). By William Mc- 
Gorry. Trusts and Estates, May 1959, 
Vol. 98, No. 5, p. 422. The “pecuniary” 
formula for determining the marital de- 
duction results in a taxable gain when 
satisfied by appreciated assets of the 
estate. The “fractional share” formula 
avoids this, but creates other problems: 
(1) Double standard of accounting (2) 
The executor by applying assets having 
disparate values can vary the spouse’s 
share (3) It has a tendency to build up 
the estate of the surviving spouse (not 
always a desirable objective taxwise) 
(4) It causes vexing administrative prob- 
lems. 


How to Make Marital Deduction Gifts. 
By A. James Casner. Trusts and Estates, 
March 1960, Vol. 99, No. 3, p. 190. Prof. 
Casner, long an advocate of the frac- 
tional share formula for marital deduc- 
tion gifts (e. g. in Casner, Estate Plan- 
ning, 2nd Ed. 1956 p. 643 et seq.) dis- 
cusses solutions to various problems aris- 
ing out of the use of the fractional 
formula. 


Estate Planning — Pitfalls in Inter 
Vivos Trusts. By William K. Stevens. 
Taxes, December 1959, p. 1088. Certain 
types of irrevocable trusts, which seemed 
relatively simple in concept only a few 
years ago, now appear to present serious 
problems when viewed in the light of cur- 
rent developments which disclose pit- 
falls that lie in the path of the unwary 
settlor, trustee or beneficiary. Discusses 
four types of irrevocable inter vivos 
trusts: trusts for minors; ten-year or 
short-term trusts; inter vivos marital de. 
duction trusts; and spray trusts. 


The “Pour Over” Technique in Estate 
Planning. By Charles N. Schenck III. 
Taxes, January 1960, p. 57. 

Practical results for an average set- 
tlor, using a revocable unfunded insur- 
ance trust, wherein there is complete 
flexibility and which, in no way, inhibits 
the use of cash loan values of the poli- 
cies. This type of trust provides a living 
Estate Plan with a single pour-over be- 
quest of the net residue to the trustee of 
the insurance trust, together with the 
usual administrative powers for the Ex- 
ecutor, the tax clause, and miscellaneous 
provisions depending upon local practice 
and the preference, such as the common 
disaster clause, etc. The author points 
out the pitfalls to be avoided in drafting, 
and the legislative solutions necessary in 
jurisdictions where there is no case law. 


Possibilities of Reverter and Power of 
Termination in Michigan. By Robert P. 
Keil and Thomas R. Wilks. University 
of Detroit Law Journal, December 1959, 
Vol. 37, No. 2, p. 284. This article dis- 
cusses the possibility of reverter or that 
interest or possibility that exists in the 
grantor of a determinable fee. However, 
the discussion is limited to those inter- 
ests only as they are related to realty. 


Powers of Appointment. By Otto J. 
Zack, Trusts and Estates, November 
1959, Vol. 98, No. 11, p. 1090. The fidu- 
ciary of a will creating a power of ap- 
pointment that may be exercised by 4 
donee domiciled in another jurisdiction 
may be faced with the problem of 
whether a state inheritance tax may be 
imposed by the state in which the donee 
lives. At present, at least 20 states recog- 
nize suits filed for tax liabilities for 
foreign states. Another’ troublesome 
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problem is the rights of the surviving 
spouse of the donee in the appointive 
property. 


The Rule against Accumulations and 
“Wait and See.” By William K. Cohen. 
Temple Law Quarterly, Fall 1959, Vol. 
38, No. 1, p. 34. Describes effect of 
Massachusetts, Pennsylvania and Ver- 
mont type “wait and see” statutes upon 
future interest situations subject to rules 
against accumulations and perpetuities. 
The considerations behind “wait and see” 
(referring to application of rules ac- 
cording to actualities rather than possi- 
bilities) apply to accumulations as well 
as perpetuities, although all “wait and 
see” legislation, except Pennsylvania ap- 
plies only to perpetuities. 


Taxes: 


Dominion and Control in the Taxation 
of Trusts. By Roland K. Smith. Taxes, 
December 1959, page 1074. 

Reviews the case of State Street Trust 
Company et al. v. U.S. on the basis that 
every attorney interested in estate plan- 
ning should know all its implications. 


The Proposed Uniform Estate Tax Ap- 
portionment Act. By Scoles and Stephens. 
Minnesota Law Review, April 1959, Vol. 
43, No. 5, p. 907. A discussion and criti- 
cism of the act drafted by the National 
Conference of Commissioners on Uniform 
State Laws which proposes to apportion 
the estate tax burden pro-rata among 
the recipients of decedent’s property. 


Deferred Payment of Estate Taxes. By 
Sidney D. Krystal, Trusts and Estates, 
November 1959, Vol. 98, No. 11, p. 1094. 
Under the conditions stated in Sec. 6166 
of the IRC of 1954, the estate tax at- 
tributable to an interest in a closely held 
business may be paid in installments 
over a period of 10 years. This provision 
applies to an individual proprietorship, 
a partnership and corporations. There 
are a number of issues on which it is 
hoped the Commissioner will shed some 
light. 


Gift Tax Aspects of Entireties. By Al- 
len Tomlinson. Trusts and Estates, Sep- 
tember 1959, Vol. 98, No. 9, p. 895, A 
very useful article on a problem fre- 
quently presented to the general prac- 
titioner. Section 2515 of the IRC of 
1954 gives the spouse the option to treat 
the creation of a tenancy by the entirety 
as a gift by filing a gift tax return (even 
if the value of the gift is under 
$3,000.00). No material benefits appear 
to warrant the donor to elect to treat the 
transaction as a gift. 


Income Tax Consequences in the Ad- 
ministration of Decedent’s Estate. By 
John E. North, Nebraska Law Review, 
March 1960, Vol. 39, No. 2, p. 273. Dis- 
cussion of various income tax returns 
which are required after death, income 
in respect of a decedent, choice of ac- 
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Minneapolis Public Li- 
brary officials receive a 
legacy of nearly $14,000 
left to the library by 
recluse Herman F. Bom- 
melman. Samuel H. 
Rogers (left), senior vice 
president of Northwest- 
ern National Bank of 
Minneapolis, executor of 
the estate, presents check 
to Mrs. Dorothy A. Rood, 
president of the library 
board. Watching the pre- 
sentation over her shoul- 
der are Librarian Ray- 
mond D. Williams (left) 
and Burns Swenson 
(right), vice president at 


the bank. Bommelman, a Skid Row character, died recently at the age of 83, spent hours 





daily in the periodical room, and in gratitude left his savings to the library for the pur- 
chase of “books of its own choosing,” in a will which he had drawn by an attorney on the 
advice of the bank. 





counting periods, income tax elections 
available to an executor. 


Income Tax Problems of Executors and 
Administrators. By William J. Bowe. 
Rocky Mountain Law Review, December 
1959, Vol. 32, No. 1, p. 42. A discussion 
of the problems of the executor when he 
files a return for the decedent and the 
estate, advises estate beneficiaries with 
respect to receipt of assets that pass out- 
side the will, selects a tax year and the 
method of accounting, and provides in- 
formation to legatees on such things 
as carrying over of estate losses and de- 


ductions in the year the administration 
ends. 


The Marital Deduction in Federal Es- 
tate Tax: The Terminable Interest Rule. 
University of Pennsylvania Law Review, 
June 1959, Vol. 107, No. 8, p. 1176. 

The author points out the difference 
between the operation of the marital de- 
duction and the community property 
state rule, considers the two categories 
of and three exceptions to the termin- 
able interest rule, and concludes that 
the purpose of Congress to achieve sub- 
stantial geographic uniformity in estate 
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taxation has not been accomplished by 
the marital deduction, in part at least 
because of reliance by the courts on local 
property concepts. 


A Practical Program for Reforming 
the Federal Estate Tax. By Charles L. B. 
Lowndes. Villanova Law Review, Fall 
1959, Vol. 5, No. 1, p. 1. This article 
discusses the inequities of the present 
law. It suggests alternate charges and 
amendments which in the light of ex- 
perience under the cases would seem 
more logical and reasonable. 


Trusts: 


Beware of Trusts for Dependents. By 
David L. Samuels, Taxes, November 
1959, p. 1009. 

The author explores creating a trust 
for a dependent, and points out danger 
of income disbursed for support of bene- 
ficiary may be charged to grantor, even 
though funds go beyond grantor’s legal 
support obligation. He recommends the 
use of short term trusts. 


Bequests to an Existing Trust — Prob- 
lems and Suggested Remedies. By W. S. 
McClanahan. California Law Review, 
May 1959, Vol. 47, No. 2, p. 267. The 
problems presented by the “pour over” 
device are discussed and a rational way 
for the courts to consider and approach 
them, by means of the “Independent Sig- 
nificance Doctrine” is suggested. The 
dangers of making bequests to a living 
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trust, which is amended after the will 
is executed are set forth. Nine states 
have apparently solved this by statute. 


Trusts — Grantor Powers and Estate 
Taxation. By Willard H. Pedrick. North- 
western University Law Review, Novem- 
ber-December 1959, Vol. 54, No. 5, p. 527. 
Using of short term trusts to achieve 
income tax advantages while broad 
powers over income and principal are 
retained without serious income or estate 
tax consequences. The difference between 
the incidence of estate and income taxes 
with respect to grantor reserved powers 
is considered. Income and estate tax pro- 
visions permit broad administrative 
powers to be retained without serious tax 
consequences. 


Trusts — Interchangeability of the in- 
ter vivos trust and the will — Various 
tests of trust validity. By Stephen B. 
Flood. Michigan Law Review, February 
1960, Vol. 58, No. 4, p. 571. 


Inclusion of Trust Corpus in Settlor 
Trustee’s Taxable Estate Where Admin- 
istrative Powers Are Held in Fiduciary 
Capacity. By Portis G. Welch. Rocky 
Mountain Law Review, February 1960, 
Vol. 32, No. 2, p. 223. A critique of State 
Street Trust Co. v. U.S., 263 F. 2d 635 
(1st Cir. 1959) from which the author 
concludes that until the law is clarified 
it is hazardous for a settlor to reserve 
or take administrative control of his 
trust unless it is severely limited in dis- 
cretion given. Meanwhile, those having 
such trusts face the dilemma of possible 
estate taxes or gift taxes, depending up- 
on whether or not they attempt a change. 


Pour-over Trusts: Consequences of Ap- 
plying the Doctrines of Incorporation by 
Reference and Fact of Independent Sig- 
nificance. By Martin D. Heyert and Paula 
Rachlin. New York Un. Law Review, 
June 1959, Vol. 34, p. 1106. 


This article covers: 


(1) Incorporation by Reference; (2) 
Inter Vivos Trust as a Fact of Inde- 
pendent Legal Significance; (3) Amend- 
able or Revocable Trusts That May 
Serve as a Receptacle; and (4) Adminis- 
tering the Testamentary Addition. 


Revocable Trusts. By James V. Heffer- 
man and Laurens Williams. Cornell L. 
Q., Summer 1959, Vol. 44, No. 4, p. 524. 
A consideration of the nature of a re- 
vocable trust, with emphasis on the im- 
plications of the power to revoke; the 
tax consequences of the use of such 
trusts; and what may be accomplished 
by the use of revocable trusts in estate 
planning. 


Trusts — Taxes — Tax Frontiers of 
Tax Law. By Byron S. Miller and Donald 
J. Yellon. The University of Chicago 
Law Review, Summer 1959, Vol. 26, No. 
4, p. 562. A review of the tax-motivated 
changes that have taken place in the 





use of the trust and some suggestions 
for protecting the trustee against tax 
liabilities. 

Trusts — Power to Terminate — “Best 
Interest” of Beneficiary. Brooklyn Law 
Review, December 1959, Vol. XXVI, No. 
1, p. 156. Kemp v. Paterson, 6 NY 2d 
40, 159 NE 2d 661 (1959). 


What Law Governs Trusts? By Austin 
W. Scott, Trusts and Estates, March 
1960, Vol. 99, No. 3, p. 186. Professor 
Scott in his accustomed clear style dis- 
cusses some proposed changes in the 
American Law Institute’s revision of 
the Restatement of Conflict of Laws. 


Wills: 


Hints on Will Drafting. By Frank 0. 
Walther. Trusts and Estates, March 1960, 
Vol. 99, No. 3, p. 255. Thirteen points to 
remember whenever an attorney draws 
a will — all clearly and succinctly stated 
on one page— an excellent checklist. 


Revocation of Will by Physical Act as 
Reviving a Prior Inconsistent Will. Vir- 
ginia Law Review, Volume 45 (1959), 
p. 459, discusses the rule and its appli- 
cation as found in various jurisdictions. 


SELECTED ARTICLES OF PRIMARY 
LOCAL INTEREST 


Minnesota 


Probating a Typical Minnesota Estate. 
By David R. Brink. Minnesota Law Re- 
view, November 1959, Vol. 44, No. 1, 
p. 103. 


Minnesota Inheritance Tax — Some 
Problems and Solutions. By David R. 
Brink. Minnesota Law Review, January 
1959, Vol. 48, No. 3, p. 443. 


Missouri 


Future Interests — Missouri Decisions 
on Alienability of Future Interests. By 
Oval A. Phipps and Raymond R. Hirsch. 
Saint Louis University Law Journal, 
Fall 1959, Vol. 5, No, 4, p. 554. 


Decedent Estates — Equitable Claims 
Against Estates: Probate Jurisdiction 
and Statute of Limitations. By Bernard 
J. O’Reilley. Saint Louis University Law 
Journal, Fall 1959, Vol. 5, No. 4, p. 578. 
Discussion of the equitable jurisdiction 
of the Missouri Probate Court. 


Trusts and Succession in Missouri. By 
William F. Fratcher. Missouri Law Re- 
view, November 1959, Vol. 24, No. 4, 
p. 497. 


Oregon 


Trusts — Annual Survey of Oregon 
Law, 1959. By Richard S. Kelley. Oregon 
Law Review, December 1959, Vol. 39, 
No. 1, p. 87. 


Virginia 


Holographic Wills in Virginia. Virginia 
Law Review, Vol. 45 (1959), p. 613. 
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Wisconsin 

Burden of Proof as to Testamentary 
Capacity in Wisconsin. By Robert G. Ul- 
rich. Marquette Law Review, Fall, 1959, 
Vol. 48, No. 2, p. 218. 


Perpetuities in Private Trusts in Wis- 
consin. By Eldred Dede. Marquette Law 
Review, Spring 1959, Vol. 42, No. 4, 
p. 514. 

Death Taxes and the Alien Treaty Con- 
siderations. By Jerome H. Silber. Wis- 
consin Law Review, January 1960, Vol. 
1960, No. 1, p. 74. Discusses Wiscon- 
sin inheritance tax and federal estate 
tax liability of bequests to aliens. 

Wisconsin Law re Protection of Fam- 
ily on Death of Property Owner. By Rich- 
ard W. Effland. Wisconsin Law Review, 
January 1960, Vol. 1960, No. 1, p. 110. 


[Committee Members: William H. Ag- 
nor, Emory University, Ga.; Edward S. 
Blackstone, New York, N. Y.; Horace E. 
Bunker, Plainfield, N. J.; Harold R. 
Clark, Jacksonville, Fla.; Raymond E. 
Cookston, Cleveland, Ohio; Elwood Cluck, 
San Antonio, Tex.; Emma M. Cummings, 
Providence, R. I.; Samuel A. Fuller, In- 
dianapolis, Ind.; Frank S. Ginocchio, 
Lexington, Ky., Hamilton T. Hott, Mil- 
waukee, Wis.; Samuel Kalikman, Cam- 
den, N. J.; Thomas D. Kelley, Seattle 
Wash.; A. W. Kennon, Jr., Durham, 
N. C.; Robert K. Landis, Jr., Dayton, 
Ohio; Henry A. MacDonald, Erie, Pa.; 


Henry A. Preston, Chicago, Ill.; Donald 
A. Schindler, Detroit, Mich.; W. F. 
Schulz, Jr., Pittsburgh, Pa.; David P. 
Wood, Jr., Chicago, Ill.; Joe D. Young, 
Des Moines, Ia.; Ward L. Sax, Seattle, 
Wash. ] 
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“TAXES AND ESTATES”? COMMEMORATES 
TWENTY YEARS OF PUBLICATION 


The 20th anniversary of the monthly 
trust development bulletin “Taxes and 
Estates” has provided the occasion for a 
new brochure entitled “Taxes and Es- 
tates — Twenty Years in the Field of 
Trust Development.” Gwylim Price, for- 
merly president of Peoples Pittsburgh 
Trust Co. and now chairman of the 
board of Westinghouse Electric Co., is 
credited with the original idea. The edi- 
tors — J. Blake Lowe, vice president of 
Equitable Trust Co., and attorney W. 
Gibbs McKenney, both of Baltimore, 
note also the services of the advisory 
council of senior trustmen who guide the 
policies and selection of subjects. 


The brochure contains a Foreword by 
Gilbert T. Stephenson, statements from 
six bankers and from Melvin F. Adler, 
executive secretary, Unauthorized Prac- 
tice of Law Committee, American Bar 
Association. A list of subscribers and 
the number of years each has received 
the bulletin is supplemented with a map 
showing national distribution. 


Land Trust Council Created 
in Illinois 


The Land Trust Council of Illinois, a 
unique organization designed to aid 
banks and trust companies in setting up 
and operating land trusts, has been 
established by representatives of 26 
banks in the Chicago area, with Alfred 
E. Gallo, vice president and trust officer, 
Cosmopolitan National Bank of Chicago, 
as the first president of the group. 


Mr. Gallo has found from a survey 
in the Cook County area that the records 
of the Cook County Appraiser’s Office 
show 1,200,000 parcels of real estate 
on the tax rolls, and that there are ap- 
proximately 60,000 parcels of Cook Coun- 
ty real estate in land trusts held by 
banks in Cook County. Thus, one out of 
20 of these parcels is held by corporate 
trustees. 


The purpose of the new organization 
is “to create a forum for the purpose 
of exchanging ideas among corporate fi- 
duciaries who are interested in land 
trusts and to work together for better 
public understanding and to encourage 
the proper use of the land trust.” 


The first meeting was held on Septem- 
ber 27th when Irwin A. Goodman, vice 
president and trust officer, Exchange Na- 
tional Bank, discussed “Analysis of the 
Land Trust Agreement.” 
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.. Portfolio Studies 


... Fands Index 


... Reports 


The Domestic O1l Industry 


Convalescent But Not Yet Well 


HE DOMESTIC PETROLEUM INDUSTRY 

has experienced one of its most 
severe periods of readjustment during 
the past three years. What it has en- 
dured in the way of declining prices, 
ballooning inventories and falling profit 
margins has vexed the most imaginative 
oil executives and, it hardly need be 
added, the most sophisticated investors. 
Major adjustments have had to be made 
in virtually every phase of the oil busi- 
ness in an effort to shore up profits. 
Now, the intriguing question that con- 
fronts the industry is whether these ad- 
justments have solved anything or not. 
Has the industry, in other words, touch- 
ed bottom or must the period of read- 
justment be prolonged still further? 


Faltering Demand 


An industry can usually record good 
progress if demand for its products is 
growing rapidly. In a fast-growing mar- 
ket companies can afford to make many 
mistakes and still produce substantial 
and rising profits. However, the petrol- 
eum industry, unluckily, is not likely to 
be favored by a really buoyant prod- 
uct demand within the next few years. 

Indeed, a faltering of demand has ne- 
cessitated the recent period of adjust- 
ment. Total consumption of petroleum 
products at home and for export in 
1957 increased only 1.7 per cent; in 
1958, a slight decline was incurred; in 
1959, a year of pronounced business re- 
covery when most U. S. industries regis- 
tered sharp improvement, the advance 
in oil consumption was no more than 
3.2 per cent. So far this year, demand 
for petroleum has risen about 2.3 per 
cent. These changes compare with an 
average annual rate of increase in the 
decade of 1946-1956 of nearly 5 per 
cent. 

The oil industry had almost reached 
the point at which it took this latter rate 
for granted. It had become custom for 
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DILLARD SPRIGGS 
Baker, Weeks & Co. 





Mr. Spriggs, a graduate of the University 
of Texas and Johns Hopkins University, has 
written extensively on oil and gas econo- 
mics. He is co-author of a book examining 
petroleum taxation, entitled “The Oil Deple- 
tion Issue.” He is now in charge of securi- 
ties research for the oil and chemical indus- 
tries at the above member firm of the New 
York Stock Exchange. 





the industry to increase annually refin- 
ing capacity, drilling activity, and its 
capacity to produce oil by amounts 
which could be expected to support 
comfortably that sort of growth rate. 
But it is clear, with the benefit of hind- 
sight, that numerous important changes 
were taking place in the oil market 
which did not warrant large efforts to 
expand supply capabilities. 

Between 1946 and 1956 petroleum 
consumption was stimulated by such 
things as the nationwide shift of the 
railroads from coal to diesel oil. By 
the end of the decade of the fifties, how- 
ever, this shift had been completed so 
that use of diesel oil now grows no 
faster than activity on the railways. Re- 
cently, the availability of natural gas 
has tended to suppress growth in oil 
for space heating and industrial use. 
Thirdly, increases in the efficiency of 
oil-using equipment have been continu- 
ous. Finally, mention needs to be made 
of the introduction and widespread pop- 
ularity of the small automobile. The sub- 
stitution of the compact car for the 
large, conspicuous auto not only repre- 
sents a revolution in American taste 
patterns but also a reduction in poten- 
tial requirements for gasoline, the prod- 
uct which comprises about 50 per cent 
of the oil industry’s sales. 

With scant prospect for reversal of 
these and other disappointing trends, 
the oil industry was compelled to ad- 
just operations to the new conditions. 
Hardly any important phase of the busi- 
ness could be spared in the effort to in- 


crease efficiency and to weed out uneco- 
nomic units. What the industry has ac- 
complished itself has been buttressed by 
vigorous application of state and federal 
regulations over allowable producing 
days in the major oil producing states, 
major producing areas and over im- 
ports of foreign crude oil and refined 
products. 


Trend to Mergers 

As prosperity in any industry wanes, 
fewer newcomers are attracted to it and 
many existing participants are encour- 
aged to merge their properties with 
other companies. The point at which 
these decisions are made varies from 
company to company. However, it is 
significant that, now that the rate of 
return on investment in the petroleum 
industry has fallen to about 10 per 
cent, as shown in the table below, nv- 
merous mergers have taken place with- 
in the industry. So long as the rate of 
return was 14 per cent or higher, as it 
was throughout most of the early post- 
war years, few mergers occurred; in- 
stead, many outsiders were attracted 
into the industry. 


RATE OF RETURN OF LEADING 
INTEGRATED OIL COMPANIES* 


Net Net Percent 

Income Assets Return 
(Thousands of Dollars) 
1946 _. 760,592 7,092,034 10.7 
1947 _.. 1,215,947 7,712,538 15.8 
1948 _. 1,954,277 8,844,742 22.1 
1949 _. 1,420,689 10,761,367 13.2 
1950 _. 1,730,484 11,618,635 14.9 
1951 _.. 2,102,871 12,715,442 16.5 
1952 _. 2,016,707 14,043,139 14.4 
1953 _.. 2,187,878 15,341,547 14.3 
1954 _. 2,266,133 16,487,795 13.7 
1955 _.. 2,621,941 18,572,736 14.1 
1956 _.. 2,962,889 20,313,065 14.6 
1957 _.. 3,020,316 22,441,975 13.4 
1958 _.. 2,397,492 23,711,808 10.1 
1959 _. 2,621,957 26,564,949 9.9 


*The number of companies included in the sam- 
ple varies from year to year, between 40 and 45. 
(Source: First National City Bank of New York) 
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Within the past year, several mergers 
have been concluded, Pure Oil Company 
merged Woodley Petroleum Company; 
Texaco acquired Paragon Oil Co., a 
leading East Coast fuel oil distributor; 
Continental Oil Company acquired In- 
ternational Refineries and Western Oil 
and Fuel Company, as well as a num- 
ber of small producing and marketing 
companies. Continental recently an- 
nounced it intended to purchase the oil 
and producing properties of Calvert Pe- 
troleum Company; Cities Service Com- 
pany intends to obtain the North Amer- 
ican producing properties of Felmont 
Petroleum Company; Union Texas Nat- 
ural Gas is taking over the producing 
properties of Anderson Prichard Oil 
Company; Ohio Oil Company is acquir- 
ing the assets of Kinney Coastal Com- 
pany, an oil producer in the Rocky 
Mountain area. 

It also has been announced that nego- 
tiations are currently being held _be- 
tween the Humble division of Standard 
Oil of New Jersey and Monterey Oil 
Co. Honolulu Oil Company recently in- 
formed its shareholders that it was pre- 
pared to offer its assets to other firms. 

The list would undoubtedly be still 
more imposing if it were not for the 
Anti-Trust Division of the Department 
of Justice. Last year, the division indi- 
cated that it would oppose in the courts 
proposed mergers of Superior Oil of 
California with Texaco and Leonard 
Refineries with Standard Oil of Ohio. 
Thereupon, merger plans were dropped. 
The Justice Department’s ever-present 
surveillance no doubt discourages merg- 
er negotiations as many companies are 
loathe to tie up their legal staff and 
managerial talent in drawn-out court 
battles, even if they believe that they 
would ultimately win the case. 

Nevertheless, it seems likely that 
further mergers will take place in the 
petroleum industry. On the one hand, 
there appear to be many units which 
are willing to dispose of their assets. 
On the other hand, most medium to 
large oil firms are constantly seeking 
properties which can be purchased at 
a lower outlay than if equivalent oil 
or gas reserves were developed from 
scratch. Also, advantages are to be 
gained through acquisition of refining 
and marketing facilities by any com- 
pany with substantial crude oil supplies 
but inadequate marketing outlets. Even 
if the latter produce little or no profits 
on their own, they enable the purchaser 
to produce and sell increased quanti- 
ties of crude oil. 

(Continued on next page) 
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1? Years 


OF STEADY GROWTH 


through Practical Assistance to 


COMMUNITY BANK 
TRUST DEPARTMENTS 


M8000. 


It was back in 1948—exactly twelve 
years ago—that the Studley, Shupert 
Trust Investment Council was organ- 
ized with a charter membership of only 
eight community banks. Today’s mem- 
bership is approaching 140 banks! 

This growth is an indication that the 
Council’s objective (which seemed al- 
most visionary at the start) has been 
developed into a reality, and fills a 
serious gap in many community bank 
trust departments which are necessarily 
understaffed and deficient in invest- 
ment research facilities because of bud- 
getary limitations. 

The Council’s objective was two- 
fold: 

1. To provide Members (for a 
modest annual fee of only hundreds of 
dollars) with a continuous flow of 
basic trust investment data compiled by 
a staff trained and experienced in every 
phase of investment management, 
soundly indoctrinated with the “trust 
viewpoint,” and equipped with research 
facilities second to none. 

2. Despite the low annual member- 
ship fee, to make the Council Staff 
available to Members at all times for a 
reasonable amount of personal con- 
sultation and individual assistance 
aimed to attain the specific trust ob- 
jectives of individual accounts. 


In implementing this objective, and 
to safeguard the interests of Members 
and the accounts they serve, the Coun- 
cil Staff adheres to a strict code based 
on the philosophy of the Prudent Man 
Rule. It is a simple, straightforward, 
down-to-earth code. 

Advice and recommendations pro- 
vided to Members are equally simple 
and down-to-earth . . . prepared in 
everyday, easy-to-understand language. 

And so, if you were to inquire into 
the reasons for the Council’s twelve- 
year growth and success, you would 
find this: 

Membership cost is low. Service is 
provided by an adequately equipped, 
fully competent, trust-minded staff. It 
is a thoroughly rounded service, meet- 
ing routine, day-to-day situations; and 
it is individualized to meet special situ- 
ations. It has a due regard for the in- 
tegrity of Council Members and for the 
protection of their clients. Finally, it is 
a service which recognizes that com- 
munity bank trust officers cannot take 
the time to puzzle out so-called learned 
dissertations on economics, but that 
they need and welcome practical trust 
investment guidance. 

An inquiry about Council Member- 
ship will not obligate you in any way. 
Write today to Dept. TE-60. 





STUDLEY, SHUPERT TRUST INVESTMENT COUNCIL 





TRUST INVESTMENT 
COUNCIL 


1617 PENNSYLVANIA BLVD., PHILADELPHIA 3, PA. 
155 BERKELEY STREET, BOSTON 16, MASS. 
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Significance of Declining Drilling 


The number of companies operating 
in the oil industry is not only being 
reduced by mergers but also by outright 
withdrawal of many independent oil 
producers and drillers from the busi- 
ness. It is impossible to be precise about 
the exact number of independents which 
have either withdrawn or curtailed their 
activity, but it would appear to be 
quite sizable. A good assessment of this 
trend is provided by the pronounced 
decline in drilling in recent years, In- 
dependents account for the bulk of the 
wells drilled in the United States each 
year. In 1959, about 49,000 oil and 
gas wells were completed in the United 
States, down sharply from the 58,000 
drilled in the peak year of 1956. Dur- 
ing the first seven months of this year 
well completions, at 26,610, were run- 
ning more than 7 per cent lower than 
last year. 


Curtailment of drilling helps to ease 
some of the burden of excess crude ca- 
pacity which hangs over the industry, 
which some estimates place as high as 
3,000,000 barrels a day (including both 
crude oil and natural gas liquids), 
compared with actual production of 
about 8,000,000 barrels per day. In fact, 
the Producing Coordination Department 


of Standard Oil of New Jersey has esti- 
mated that as much as $10 billion are 
invested in spare capacity. 


Diversification Moves 


The decline in profitability of invest- 
ment has also been reflected in the pe- 
troleum industry’s move into other 
businesses where rates of return appear 
more favorable. For some time oil com- 
panies have been involved in_petro- 
chemical operations, but usually only at 
early raw material or building-block 
stages. Recently they have begun to ex- 
pand into more sophisticated and com- 
plex areas, upgrading the building 
blocks into such materials as plastics 
which carry much higher sales prices. 
Executive Vice President Wm. Keeler of 
Phillips Petroleum Co., has explained 
the interest in petro-chemicals in this 
way: 

“Crude liquid hydrocarbons are 
generally priced in the vicinity of 1c 
per pound. By conversion to gasoline 
or some other form, the company is 
able to add a penny to original value. 
But by conversion to a petrochemical, 
it can boost the sales price per pound 
of the original hydrocarbon stock ma- 
terial an average of 10c to 15c. Con- 
version of natural gas into ethylene 
and then into polyethylene represents 


a 28-fold upgrading of the raw mate- 
rial stock.” 


The oil industry’s gross investment in 
petrochemicals is now estimated at 
about $1.5 billion; but as a result of 
the new push for diversification capital 
expenditures on petrochemicals are be. 
ing increased sharply. In 1959 outlays 
rose $50 million to $175 million, and 
the industry has announced new facili- 
ties for construction worth nearly $500 
million. 


Along with moves toward merger and 
diversification, oil companies have em- 
barked on a major efficiency program. 
New lines of administration have been 
drawn and subsidiaries and _ affiliates 
operating in the same phases have been 
consolidated under one management. 
Each of the leading oil companies has 
undertaken these programs, the most 
far-reaching having been enacted at 
Standard Oil of New Jersey and Socony 
Mobil. However, virtually every com- 
pany is now handling a larger dollar 
volume with substantially fewer em- 
ployees than ever before in history. 


Controlling Domestic Production 
and Imports 


No moves are more significant than 
the steps taken by state and federal au- 
thorities to control new supplies of im- 


(Continued on page 980) 
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THE CHECK THAT'S BEEN MAILED 
EVERY YEAR FOR 108 YEARS 


There’s something solid about 
Cincinnati .. . and the great in- 
dustrial area of which it’s the 
center. Here we have a steady 
growth of widely diversified in- 
dustry. Here, you find one of 
the nation’s most skilled labor 
forces . . . with pride in its ex- 
ceptionally high productivity 
rate. And it’s hard to imagine 
a more ideal location as a dis- 
tribution center. All this has 
given the area’s economy an en- 
viable stability. It’s not surpris- 
ing that in such a community 
the Gas & Electric Company 
would reflect that same stability 


—with an unbroken record of 
stock dividends paid, every year, 
for 108 straight years. 





a 


The Ohio River, which will carry 3 
times as much commercial tonnage as 
the Panama Canal by 1963, is a great 
asset to the Cincinnati area. It will be- 
come even more important as the high 
lift dam program, now in progress, 
is completed. 


THE CINCINNATI GAS & ELECTRIC COMPANY 
108 years of unbroken dividend history 
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A.B.A. HIGHLIGHTS 
(Continued from page 872) 


The convention adopted resolutions 
favoring continuation of flexible mone- 
tary policies free of political domination, 
hand in hand with sound fiscal manage- 
ment designed to produce surpluses and 
debt reduction in prosperous periods: 
tax revision to encourage private invest- 
ment fostering economic growth; elim- 
ination of the balance of payments 
deficit; and maintenance of high stand- 
ards in consumer credit loaning. The As- 
sociation also urged elimination of exist- 
ing inequities in taxation of financial in- 
stitutions and expressed opposition to es- 
tablishment of a federally-chartered mu- 
tual savings bank system in any form. 


A note for international cooperation 
was sounded by Honorable W. Randolph 
Burgess, United States Ambassador to 
the North Atlantic Treaty Organization 
and one-time president of the ABA, who 
pointed out the growing participation in 
joint economic and military support pro- 
grams of countries which have been aid- 
ed by the United States since the last 
war. Only by making these agencies 
work can we protect mutual interests 
and move toward a more stable world. 


Currency Stability 


“Living with an unstable currency is 
like living in a society where no one 
tells the truth. The ability of govern- 
ment to keep its money straight is an 
essential condition of its ability to gov- 
ern.” This observation, together with 
other time-tested economic truths, was 
expressed by Dr. Gabriel Hauge, chair- 
man, finance committee, Manufacturers 
Trust Co., New York City, who pointed 
out the dangers of topsy-turvy thinking 
about fixed interest rates, arbitrarily 
planned growth and the need for more 
government interference in setting up a 
blueprint for national economic health. 

While Europe has had its share of 
“monetary magicians” in the past, the 
trend today is toward flexible credit 
policy but in this country credit re- 
straint is the “shuttlecock of politics.” 
The “growth addicts” are speed demons 
who ignore costs or consequences, said 
Dr. Hauge, but growth will not spring 
from “a majority vote or policy deci- 
sion”; it needs instead “incentives, in- 
vention, investment, savings and sweat.” 

Dr. Hauge noted that the “free and 
easy school of monetary policy” acts as 
though the United States can follow its 
Own monetary policies regardless of 
other countries and our balance of pay- 
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ments status, which is obviously im- 
practicable. Domestic interest rates 
must move in step with other countries 
or we shall promote serious exchange 
problems. The dollar is still the world’s 
leading currency and we owe an obli- 
gation to keep it so, both to our own 
citizens and foreign holders. There is, 
he asserted, no final escape from mone- 
tary discipline and those who believe 
that the printing press is “a passkey to 
prosperity and the balance of payments 
a matter of little moment, are hardly 
competent to be entrusted with the af- 
fairs of the nation.” 


e One half of all the undergraduate 
scholarship funds in this country are 
concentrated in 50 institutions. Local 
colleges lacking a national reputation 
have consequent difficulty in attracting 
the exceptionally talented student. These 
are among the findings of Dr. John L. 
Holland, director of research for the 
National Merit Scholarship Corporation, 
as published in a report entitled “The 
Concentration of Scholarship Funds and 
Its Implications for Education.” The re- 
port is appearing in “College and Uni- 
versity,” the journal of the American 
Association of Collegiate Registrars and 
Admissions Officers. 
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NEED FOR FREE WORLD COOPERATION 


It would, of course, be as short-sight- 
ed to term all foreign aid a futile waste 
of money as it would be to claim that 
our open-handed distribution of largesse 
has been wisely allocated and effectively 
handled. After more than a decade of 
overseas boondoggles at a total cost for 
direct and hidden outlays almost impos- 
sible to tabulate, it is good news that 
some of our allies and onetime foes who 
have benefitted from our post-war gen- 
erosity are now able and willing to 
shoulder at least some part of the con- 
tinuing burden of trying to strengthen 
the position of the Free World. 


The Honorable W. Randolph Burgess, 
one-time president of the American 
Bankers Association and now this coun- 
try’s ambassador to the North Atlantic 
Treaty Organization, told the members 
of this group at the annual convention 
in New York City last month that the in- 
ternational organizations formed since 
the last war are performing vital func- 
tions designed to meet a wide variety of 
problems which would not be met other- 
wise. 

Undoubtedly the best-known of these 
is, of course, NATO which, formed in 
1949 to resist Soviet aggression, repre- 
sents the pooled military resources of 
15 nations under unified command. On 
the economic front, the World Bank and 
International Monetary Fund have 
loaned billions of dollars for develop- 
ment purposes with excellent success 
through participation of some 60 na- 
tions. On a less extensive scale but re- 
sponding to special geographical or 
trade needs are the two groups of Com- 
mon Market and Free Trade Area coun- 
tries. 


The newest entity in this sphere is the 
Organization for Economic Cooperation 
and Development, preliminary steps for 
which have been undertaken, with char- 
ter ratification by member nations sched- 
uled for 1961. The OECD will embrace 
18 European countries plus the United 
States and Canada and is, in effect, an 
extension of the very successful Marshall 
Plan initiated by the United States in 
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1947 to revive war-torn Europe. With 
this objective largely attained, the new- 
born OECD will have added support 
from the restored countries in helping 
other parts of the Free World with funds 
for technical, scientific and educational 
aid. 

Mr. Burgess pointed out that the mul- 
ti-lateral action of this sort is lowering 
the cost of our military and economic 
foreign aid, as measured against our 
GNP, and that this outlay has declined 
from above 2% in the early 50’s to to- 
day’s minimum essential of less than 
1%. 

No taxpayer should quibble about 
necessary outlays for the country’s safe- 
ty, either in overseas aid or defense pro- 
curement, but there is no virtue in spend- 
ing $3 billions when $1 billion properly 
directed might be equally effective. The 
test for our legislators should be whether 
the money is aimed at areas most vital 
to the joint well being of the free coun- 
tries rather than dissipated in vain at- 
tempts to support simultaneously pro- 
jects of lesser importance. 

The record of indiscriminate interven- 
tion fails to prove that the United States 
has gained friends or prevented internal 
strife. Conduct of our foreign relations 
on a basis of mutual self-interest, rather 
than upon one of massive aid, with ac- 
companying waste, wherever our ene- 
mies foment discord, would conserve our 
resources for really essential tasks. Such 
a policy, however, need in no sense be 
equated with isolationism. 


YALE’S ENDOWMENT GROWTH 


The excellent performance of the Yale 
University Endowment Fund over the 
years is attributable to astute portfolio 
guidance based upon the principle of 
balanced investment. During the last 
decade, the Fund has grown up by some 
$190 million, of which $66 million repre- 
sents new contributions and the balance 
of $124 million capital appreciation, 
bringing market valuation at June 30th 
to a new high figure of $312 million, 
according to a recently released study of 
the Fund by The Putnam Management 
Company of Boston. 


Flexibility of approach is evident in 
the bond portfolio which is obviously 
motivated toward yield without sacrifice 
of quality, with Government and muni- 
cipal holdings stepped up in the last two 
years when prices were below today’s 
levels. Railroads have been shaved to a 
mere 2.6% of the bond portfolios ys, 
7.4% in 1950 and equipment trusts have 
been eliminated. Public utilities have 
come down from 35.3% in 1950 to 15% 
at the latest date, while industrials have 
climbed from 35.1% to 61% in the same 
period. Of this last category, approxi- 
mately $65 million is in private place- 
ments which reward good selection more 
handsomely than public offerings. 

The 7.7% in “other investments” in- 
cludes $7 million in mortgages, $4 mil- 
lion in oil royalties and $12 million in 
sale leasebacks, the last commitment be- 
ing a favorite in that they are more re- 
munerative, even with prime credit risks, 
and deliver real property at the end of 
the lease term for sale or re-lease. 

The common stock sector has almost 
quadrupled in amount since 1950 from 
$42 million to $165 million and, in per- 
centage, from 34.7% to 53% in 1960. 
Mobility is noted in the one-third reduc- 
tion in utilities, one-fourth in oils, some 
60% in bank and insurance stocks, with 
even larger declines in copper and metals 
and merchandising stocks, over these ten 
years. Paring of these positions has been 
primarily reinvested in electric and elec- 
tronic companies, steels and aluminums, 
with excellent results. During the last 
year, however, the Fund’s policy has 
been to reduce equities by some 10% in 
favor of reinvestment in bonds at better 
yields, on which there has been price ap- 
preciation as money rates have declined. 

The 20 largest stock commitments by 
market value at report date are shown 
in the table, with the first and third 
positions filled by foreign corporations: 


Market 

Sh. (000) 
63,000 Philips Lamp $10,143 
85,000 General Electric 7,820 
2,000 Unilever, N. V. 5,160 
24,500 duPont 5,120 
8,250 I.B.M. 4,306 
115,000 Aluminium 3,565 
78,400 General Motors 3,449 
26,000 Eastman Kodak 3,276 
40,000 U.S. Steel 3,200 
60,000 American Express 3,060 
34,000 National Lead 3,060 
36,000 Alcoa 3,024 
18,000 Minneapolis-Honeywell 2,952 
40,000 Avon Products 2,840 
50,000 International Nickel 2,800 
65,000 Standard Oil (N.J.) 2,665 
71,400 Royal Dutch 2,641 
42,000 Republic Steel 2,604 
30,000 Texas Utilities 2,490 
29,850 Travelers Insurance 2,447 
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Additions in the past year include: 
Farbenfabriken Bayer, Southern Nevada 
Power, Unilever, Swift, Campbell Soup, 
International Nickel, Great Western 
Financial and R. R. Donnelley & Sons. 
Among the increases were Aluminium 
Ltd., Philips Lamp, American Express 
and Republic Steel. 

Eliminations include: Allied Chemi- 
cal, Continental Can, Phelps Dodge, Hal- 
liburton, Ohio Oil, Sinclair, Socony Mo- 
bil, Standard Oil of California, Stand- 
ard Oil (Indiana), Gulf States Utilities, 
Houston Lighting & Power, New York 
State Electric & Gas, American Electric 
Power, Northern Natural Gas, United 
Gas and Southern Union Gas. 

Management’s success in _ building 
capital values has been amply demon- 
strated but results on the income side 
have likewise been happy, with a rise in 
the decade from $5.2 million to $11.8 
million in the 1960 fiscal year. The re- 
cent switch from equities into fixed-in- 
come securities alone is estimated to 
have raised income by some $400,000. 
Return on original book value has also 
increased 53° since 1950, in which 
year a yield of 3.8°% was reported as 
compared with 5.8°% in 1960. 


ApVANCE REFUNDING WELL RECEIVED 
Holders of some $3.4 billion 214% 


bonds sold during the last war out of a 
total of nearly $12.5 billion now out- 
standing agreed to accept Secretary An- 
derson’s exchange offer of September 
llth for new 345% bonds of later ma- 
turities. Treasury sources expressed sat- 
isfaction with the reception accorded this 
step in “senior” advance refunding and 
it is accordingly more than likely that 
similar operations will be undertaken as 
conditions permit. 

The four issues of 245% bonds have 
maturities between June 15, 1967 and 
December 15, 1969 while the new 3's 
will come due in 1980, 1990 and 1998. 
Allowing for exchange of some $550 
million 214s held in various Government 
trust accounts, the Treasury will have 
set forward a significant amount of im- 
pending maturities in the intermediate 
range by this undertaking. 

The additional interest cost of ap- 
proximately $34 million per year, disre- 
garding the Government-held trust ac- 
counts, will, of course, be subject to par- 
tial recovery through income tax liabil- 
ity but the Treasury has naturally come 
in for some criticism for promoting an 
“unwarranted giveaway” to the holders 
of old bonds who were locked in anyway 
because of paper losses. The critics, 
however, tend to overlook the existing 
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limitation on bond coupons and 


the perennial difficulties of the Treasury 
in selling long bonds in any appreciable 
quantity in peacetime. It is true that no- 
body can foresee interest rates in the 
future but, on balance, the move ap- 
pears to make sense. 

Probably the most important fact is 
that the Treasury is holding its buyers 
of long bonds without disturbing the 
markets with a new issue which would 
at this time, to be successful, cost more 
than the advance refunding. The debt 
structure is better and undue reliance 
upon short-term financing with its infla- 
tionary implications is lessened, in ad- 
dition to avoiding interference with ac- 
tions of the monetary authorities. 

From the bondholder’s viewpoint, the 
principal advantage is improved current 
return and yield to maturity. The ex- 
change likewise creates no tax liability 
until bonds are sold or redeemed be- 
cause the new holdings carry the same 
cost as the old 2'%s. An additional at- 
traction is that the option of the 2'4s of 
redemption at par and accrued interest 
prior to maturity in payment of Federal 
estate taxes if owned by the decedent at 
death is extended to the 314s. 
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SELECTED OFFERINGS 
for your investment needs 


DEBENTURES 


Bank investment officers and other investors will appreciate the excep- 
tional diversity of public utility, industrial and tax-exempt securities 
among our current offerings. 

To aid in their selection, we offer the helpful knowledge and experience 
gained in more than half a century of service. 

May we send you our latest list of selected offerings? There is no 
obligation, of course. 


HALSEY, STUART & CO. INC. 


123 SOUTH LA SALLE STREET, CHICAGO 90 @ 


AND OTHER PRINCIPAL CITIES 


35 WALL STREET, NEW YORK 5 


Exclusively 
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EAGLE-PICHER / Manufacturer's Manufacturer 





Fab-Wrap polyethylene is an ideal packaging material for the 
display and protection of bakery, paper and textile products. 
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Knowledge, in depth, of the specific problems and 
needs of other industries is typical of the manu- 
facturer’s manufacturer. Such knowledge is often 
acquired through long years of association and 
shared progress. 


In the baking industry, for instance, Eagle-Picher’s 
Fabricon Products Division has been a major sup- 
plier of wrappers for more than 40 years. The latest 
of these is Fab-Wrap polyethylene which assures 
appetite appeal, freshness and economy in one 
transparent package. 


The ability of Fab-Wrap polyethylene to resist 


EAGLE 


heat, grease, chemicals, and tearing, makes this 
material particularly suited for packaging products 
where shelf-life and sales-display are of primary 
importance. Among these are many familiar items 
marketed by the paper and textile industries. 


Understanding of other manufacturers’ production 
and distribution problems have made Eagle-Picher 
a preferred source of basic materials and components 
in dozens of industries. Our manufacturing and 
research facilities have proved that they successfully 
supplement those of our customers. We welcome 
inquiries. 


B SINCE 1843 ¢ THE EAGLE-PICHER COMPANY, GENERAL OFFICES: CINCINNATI 1, OHIO 
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PICHER EAGLE-PICHER DIVISIONS 
AND PRINCIPAL PRODUCTS 








CHEMICALS AND METALS DIVISION 


Zinc and lead pigments and oxides * 
Special purpose electric power supplies * 
Electronic grade germanium, gallium, 
cadmium sulphide *% Sulphuric acid * Slab 
zinc & Cadmium * Chat. 





























CHICAGO VITREOUS CORPORATION 


Porcelain enamel frits for home appliances, 
plumbing ware, lighting fixtures, architectural 
paneling, outdoor signs and other products 
requiring protective finishes % “Lusterlite” all- 
porcelain enameled gasoline service stations. 





FABRICON PRODUCTS 


Waxed paper, polyethylene and cellophane 
wrappers *% “Lamin-Art” decorative plastic 
sheets *% Molded plastic parts * Custom 
impregnated papers, textiles and glass 
cloth % Automotive parts, such as door 
trim panels, trunk liners, dash insulator 
mats and glove boxes. 








INSULATION DIVISION 


Insulating cements, blocks, blankets, felts, 
Pipe covering % Diatomite filter aids, aggre- 
gates, absorbents, catalyst supports. 





THE OHIO RUBBER COMPANY 


Molded and extruded rubber parts for the 
automotive, agricultural equipment, electrical 
appliance, toy and other industries * Natural, 
synthetic and silicone rubber products * Semi- 
Pneumatic tires * Flexible vinyl parts * Rub- 
ber-to-metal parts * Polyurethane products. 
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forced prices of seasoned stocks to new 
high levels in the last decade, it was in- 
evitable that the expanding economies 
of Great Britain and Western and South- 
ern Europe would receive greater invest- 
ment study as a haven for American 
funds. One has only to scan the port- 
folios of investment companies and en- 
dowments to realize the degree to which 
this interest has become an actuality. 
Even some of the conservative bank-ad- 
ministered common trust funds have 
token representation in outstanding com- 
panies such as Philips Lamps or Uni- 
lever. 

Today these and other names are no 
longer strange and Montecatini, Shell 
Transport and Royal Dutch are familiars 
to those who scan the New York Stock 
Exchange list but these are only five of 
the more than 200 foreign companies 
whose stocks are currently traded in the 
New York market, predominantly over 
the counter. For the sake of convenience, 
the bulk of transactions is in the form 
of American Depositary Receipts issued 
by New York City banks, which offer 
the advantage of speedy transfer, with 
elimination of exchange problems and 
other technicalities.* 

While Europe has naturally attracted 
more attention than other geographical 
areas, African mines and natural re- 
source companies, as well as Australian 
companies, have come in for some no- 
tice, with the likelihood that the future 
may also see representation from Scan- 
dinavian countries and Japan. 

Only a few weeks ago, Morgan Guar- 
anty Trust Co. received initial SEC per- 
mission to issue its receipts for shares 
of two Mexican corporations: Mexican 
Telephone Co. and Mexican Steel Tube 
Corp. Because of stable political condi- 
tions in that country and close business 
ties between the United States and 
Mexico, such a step is logical and it 
would not be surprising if, in the future, 
participation by American investors in 
the entire Latin-American area were to 
increase notably. 


*T&E, Dec. ’58, p. 1100. 
A A A 


e We reject the argument that healthy 
growth can thus be bought from the 
funds of the Federal Treasury ... we 
believe profoundly that constant and un- 
necessary governmental meddling in our 
economy leads to a standardized, weak- 
ened and tasteless society that encour- 
ages dull mediocrity; whereas private 
enterprise, dependent upon the vigor of 
healthful competition, leads to individual 
responsibility, pride of accomplishment 
and, above all, national strength. 
—President Eisenhower 


50 YEARS AGO in 
TRUSTS and ESTATES“ 


All business is based upon trust and 
confidence, but life insurance companies 
and trust companies occupy a peculiar 
and far more important position. A man 
is expected and expects to take care of 
his own affairs; that’s his business in 
life, and if loss or failure comes he can 
only blame himself; but where a man 
by hard work and self denial carries a 
life insurance policy or accumulates a 
fortune, be it large or small, for the 
protection of his loved ones dependent 
upon him, the situation is entirely dif- 
ferent; he must of necessity depend on 
some one else. 

Edgar Stark 
Union Savings Bank & Trust Co. (Cincinnati) 

Stock Dividends: A _ trustee holds 
shares in a corporation which declares 
and distributes a stock dividend. Is this 
to be credited to income or to principal? 
There are three well-defined rules on this 
subject, which may be denominated re- 
spectively the Pennsylvania, the Massa- 
chusetts and the English rule, They lead 
to essentially contrary conclusions. 

Isaac H. Orr 


St. Louis Union Trust Co. 
Business Situation: General business 
throughout the United States still con- 
tinues fairly satisfactory although there 
are indications of recessions in certain 
industries. The uncertainty of politics 
and the possibility of a tariff revision 
have excited unsettlement in many de- 
partments. While there have been no 
radical reductions made in steel prices 
it is evident that the large buyers are 
ordering on a hand to mouth basis. A 
readjustment in some lines seem in- 
evitable . .. The railroads are gradually 
withdrawing idle freight cars. 
Knauth, Nachod & Kuhne 
There was a greenhorn Irishman came 
out here (Los Angeles) in the boom days 
of 1887. In that day, the banker and the 
lawyer was not considered so much as 
the real estate operator. When the green- 
horn met an old timer at the corner of 
First and Spring Streets, the old timer 
took a look at the greenhorn and he 
said: ‘Mike, what brought you all the 
way from the Kingdom of Kerry?’ He 
said: ‘Pat, honestly I came out here to 
make an honest living.’ The old timer 
looked at him and said, ‘Begorra, you 
will soon be a millionaire if you do that. 
You will find no competition in that line 


out here.’ 
Joseph Scott 
Los Angeles Chamber of Commerce 


*Then titled ““Trust Companies Magazine.” 


A A A 


e George A. Newton, Partner, G. H. 
Walker & Co., St. Louis, has been nomi- 
nated for president of the Investment 
Bankers Association of America. The 
vote will take place next month. 
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GARDNER 
DENWER 





106th CONSECUTIVE 


DIVIDEND 


ON COMMON STOCK 


A quarterly dividend of $.50 
per share on the common 
stock of Gardner-Denver 
Company has been declared 
by the Board of Directors of 
the company, payable Dec. 1, 
1960, to stockholders of rec- 
ord at the close of business 
on Nov. 10, 1960. 


Quincy, Illinois 


O. C. Knapheide, Jr. 
Sept. 22, 1960 








Southern California 


Edison Company 


DIVIDENDS 


The Board of Directors has 
authorized the payment of 
the following quarterly divi- 
dends: 


COMMON STOCK 
Dividend No. 203 
65 cents per share; 


PREFERENCE STOCK, 

4.48% CONVERTIBLE SERIES 
Dividend No. 54 

28 cents per share; 


PREFERENCE STOCK, 

4.56% CONVERTIBLE SERIES 
Dividend No. 50 

2812 cents per share. 


The above dividends are pay- 
able October 31, 1960 to 
stockholders of record Octo- 
ber 5. Checks will be mailed 
from the Company's office in 
Los Angeles, October 31. 


P.C. HALE, Treasurer 


September 15, 1960 sees 





Secretary 4 


Bank Supervisors Hear 
Discussion of Trustee 
Investment Policies 


The National Association of Supervis- 
ors of State Banks at their September 
convention in Atlantic City heard a dis- 
cussion of trust investment principles by 
Henry L. Parker, vice president of Har- 
ris Trust and Savings Bank, Chicago. 
Inclusion of this topic on the program 
marks a departure from the norm and 
apparently responds to growing recogni- 
tion of the importance of trust services 
in the overall banking function. 


Sound investment policy rests upon a 
proper balance between bonds and 
stocks, with systematic control of their 


relative proportions, together with care- 


ful selection of securities and constant 
supervision. Mr. Parker believes that 
bonds have definite importance in trusts 
because of their assured income, plus a 
chance to achieve an average interest re- 
turn over a period through staggered 
maturities, while they offer additionally 
an emergency fund or a source of buy- 
ing power at attractive stock market 
levels. 


Trustees should also, in the speaker’s 
opinion, be mobile in their approach and 
willing to register gains at opportune 
moments without concern over possible 
tax liabilities. He is understandably un- 
enthused over glamor-stock commit- 
ments for trusts because these usually 
offer a low return with an uncertain fu- 
ture and are generally of less than trus- 
tee quality. Nor does he feel that stocks 
of companies operating entirely in for- 
eign countries or under foreign manage- 
ment control have a place in such ac- 
counts. 








Dri -Gantinental 
Corporation 


A Diversified Closed-End 


Investment Company 


Third Quarter Dividends 


Record Date September 20, 1960 
30 cents a share 


on the COMMON STOCK 
Payable October 1, 1960 


67 2 cents a share on the 
$2.70 PREFERRED STOCK 
Payable October 1, 1960 


65 Broadway, New York 6, N. Y. 



















21%: 


PER SHARE 

= Payable on Nov. 15, 1960 
to holders of record at close 
of business, Oct. 20, 1960 
MILTON C. BALDRIDGE 
SECRETARY 

Oct. 6, 1960 


THE COLUMBIA 
GAS SYSTEM, INC. 


¢ 





THE CINCINNATI GAS 
& ELECTRIC COMPANY 


C;.. 





Over 108 years of uninterrupted 
cash dividends on common stock 


The 
Board of Directors has 
declared a dividend of 37% cents 
per share payable November 15, 1960, 
to shareholders of record 
October 14, 1960. 


MILES J, DOAN, SECRETARY 








- 


Pacific Gas and Electric | 
| Company 


DIVIDEND NOTICE 
COMMON STOCK 
DIVIDEND NO. 179 


The Board of Directors on ' 
September 21, 1960, de- i 
clared a cash dividend for 
the third quarter of the 

year of 65 cents per share 

upon the Company's com- 

mon capital stock. This 
dividend will be paid by 

check on October 15, 1960, 

to common. stockholders 

of record at the close of 
business on September 

30, 1960. 


K. C. CHRISTENSEN, 
Vice President and Treasurer 
San Francisco, Calif. 
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Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 
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> Wane 1958 1959 1960 - 1957 1958 1959 1960 1957 1958 i959 1960 
iil a a y~ - a a a a 
End of Month —— ——Range of Period————- ———— —__—_ 
1960 1960 1959 1960 1951-59 
1946-50 1941-45 1931-40 1919-1930 
Sept. Aug. Sept. High-Low High-Low oe 
1. U. S. Government Bond Yields 
3-Year Taxable Treas. - Sade seers Ae 3.41 3.42 4.93 5.11-3.34 5.17-1.35 1.68-0.90 1.32-1.07 (a) (a) (a) 
5-Year Taxable Treas. _................ & 3.64 3.64 4.87 5.07-3.53 5.10-1.75 1.87-1.06 1.70-1.24(a) (a) (a) 
10-Year Taxable Treas. _ elem ces AGM 3.76 3.79 4.68 4.91-3.69 4.87-1.95 2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 24s, 9/15/72-67 natin: a 3.67 3.67 4.42 4.68-3.58 4.64-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 2%4s, 12/15/72-67 _* ...... & 3.65 3.65 4.32 4.59-3.56 4.58-2.44 2.48-2.08 2.50-2.37 (a) (a) (a) 
34s, 1983-78 EIS ERO eee eee ee yA 3.75 3.75 4.14 4.44-3.65 4.39-2.59 (b) (b) *  (b) (b) 
8s, 1995 caine tinea aettee 3.67 3.70 3.92 4.10-3.54 4.06-2.94 
2. Corporate Bond Yields 
Aaa Rated Long Term —_.. _ 4.27 4.23 4.56 4.61-4.23 4.61-2.65  2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 
Aa Rated Long Term _ eee 4.40 4.40 4.76 4.78-4.39 4.78-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
{ A Rated Leone Tern _ ....... & 4.65 4.62 4.90 4.95-4.60 4.92-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
| Baa Rated Long Term - 5.06 5.01 5.26 5.37-4.97 5.82-8.15  3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
| 3. Tax Exempt Bond Yields 
Aaa Rated Long Term ___.............. % 3.18 2.99 3.65 3.55-2.99 3.65-1.28 1.98-0.90 1.84-0.93 2.81-1.56(d) (d) 
Aa Rated Longe Term —___. . & 3.45 3.27 3.81 3.76-3.26 3.81-1.387  2.21-1.04 2.11-1.21 3.02-1.78(d) (d) 
A Rated Long Term _........._- ss Y 3.69 3.55 4.01 4.06-3.55 4.03-1.72  2.64-1.28 2.49-1.49 3.29-2.11(d) (d) 
Baa Rated Long Term CRT 4.13 4.05 4.44 4.46-4.05 4.51-1.98 3.05-1.57 2.94-1.80 3.71-2.60(d) (d) 
4. Preferred Stock Yields 
Industrialsk—High Dividend Series 
High Grade fee cei 4.68 4.58 4.80 4.82-4.58 4.85-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
Medium Grade _. c 5.25 5.12 5.13 5.31-5.12 5.60-4.45 5.08-4.14 5§.94-4.33 12.73-4.91 8.05-5.61 
IndustrialsK—Low Dividend Series 
eee, Me ne ae 4.41 4.34 4.62 4.68-4.34 4.67-3.45 3.92-3.27(e) (e) (e) (e) 
Ei Medium Grade cee.” 4.72 4.66 4.91 4.98-4.66 5.16-3.80  4.20-3.52(e) (e) (e) (e) 
Utilities—Low Dividend Series 
High Grade % 4.78 4.70 4.93 5.06-4.70 5.12-3.77 4.24-3.40(e) (e) (e) (e) 
eee Gevege: /} 5.00 4.94 5.13 5.30-4.94 5.34-4.17 4.65-3.69 (e) (e) (e) (e) 
5. Common Stocks 
125 Industrials—Prices (g) - been $165.61 176.68 184.64 178.62-165.61 196.07-66.75 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (zg) - saacial 6.02 6.03 5.77 6.06-6.02 6.01-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields —....._.__.__ oA 3.64 3.41 3.13 3.64-3.39 6.79-2.96 7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (f) 
(a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. (e)—Low Dividend Preferred Yield Averages in this series date from 
(b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. Jan. 2, 1946. 
{e)—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. (f)—125 Industrials Averages date from Jan. 1, 1929. 
4 (d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (g)—Dollars per share. 
’ "Revised 
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HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 
1 2 3 4 5 6 7 8 9 10 
PORTFOLIO PRINCIPAL PERFORMANCE INCOME 
POLICY Base (100): Bid Price 6/30/50 
For detailed explanation as to om Net Envestencat 
selection - and interpreation of ‘/: aninin tibiie ee Dividend % on 
data see July 1959 issue, p. 690. - ° aver. month-end 
lower grade bonds & 9/30/60 : : 
6/30/50 to : , offering price 
preferred stocks Bid& Bid 
Pre-War 9/30/60 Cap. only Last Sve 
Recent 5-Yr. range | 12/30/39 Low High Distr. 12 Mos. Avg. 
Obst 
BALANCED FUNDS 72.3 95.6 204.0 192.7 151.5 3.18 3.31 Reti 
1 American Business Shares — 51.7 59.5 48.6 74.2 97.5 153.1 | 150.5 107.5 3.39 3.49 1 Steir 
. enn sl 63.2 64.3 49.4 63.1 96.3 206.0 192.0 124.5 241 2.73 2 
3 AxeHoughton Fund “B? | 78.7 77.1 67.7 | 55.5 95.9 215.5 | 208.9 154.4 | 266 293 3 Th 
4 kan Fad 56.8 72.3 54.1 69.4 95.5 215.1 208.8 158.5 3.00 2.86 4 tiren 
5 Commonwealth Investment Co. —-.....---------- 63.38 74.2 63.3 57.6 84.0 208.3 195.8 160.5 2.92 3.04 § parti 
6 Diversified Investment Fund, Inc. —_-_-- 66.1 74.3 65.8 — 88.0 212.2 198.1 155.2 3.29 3.90 6 R 
7 Eaton & Howard Balanced Fund ——— 64.0 70.9 59.9 67.0 96.3 203.4 | 191.1 160.1 302 294 7 oe 
8 Fully Administered Fund (Group Securities) — 69.8 78.9 68.3 87.0 96.4 168.8 153.3 122.7 3.92 3.79 8 equll 
9 General Investors Trust ————________ 60.1 80.7 55.4 91.7 97.2 203.0 195.0 135.8 3.72 3.79 9 annu 
10 Investors Mutual - imine, an oe ae — 96.3 195.2 | 182.9 161.5 3.30 3.47 10 Life 
1] Johnston Mutual Fund . eco FS — 96.6 253.2 | 236.6 197.5 2.33 2.96 11 dolle 
12 Massachusetts Life ead . Re ocre ses Sea —saenenaenieeton 60.7 69.2 59.5 =< 97.2 184.4 172.8 155.0 $.44 3.09 12 ‘ 
13 National Securitiest—Income A casdasapscast 85.9 91.8 83.0 — 96.8 188.3 168.7 133.0 444 4.73 13 Gyn 
14 Naticon-Wide Secuzitic. —£_££$_$__ 62.33 62.3 54.4 82.3 97.2 180.1 173.5 135.5 3.46 3.47 14 Plan 
i Goce Peton Feed —__  —$_$_£__ 744 744 66.3 83.5 97.5 236.8 226.1 182.6 2.72 2.98 15 pern 
16 Scudder Stevens & Clark Balanced Fund —. 63.0 67.38 58.7 74.6 97.38 187.6 174.2 138.9 3.02 3.07 16 depe 
17 Shareholders Trust of Boston 51.0 74.2 51.0 — 96.3 217.9 | 210.9 156.8 3.53 3.64 17 sAips 
18 Stein Roe & Farnham Balanced Fund — 64.8 64.8 51.6 — 968 247.4 | 236.8 192.8 277 #272 18 a co 
19 Wellington Fund — 59.9 68.0 57.9 | 70.9 97.3 2004 | 191.9 153.2 | 3.03 3.13 19 Obst 
SS ims i | HS BO 51D — 95.8 204.1 | 192.4 143.0 3.49 3.50 20 ted : 
of it 
FLEXIBLE FUNDS 73.3 95.8 248.1 227.4 174.3 2.93 3.12 age 
21 Broad Street Investing Corp. —--_------ 88.5 88.5 77.3, 65.1 93.7 284.8 254.32 207.1 3.28 3.49 21 soci 
OU I RI 2 hc cece 89.0 95.5 84.3 69.3 95.3 242.8 220.1 150.7 2.44 2.530 BB sors 
23 Dreyfus Fund - Sacselipein citeonhtecenstaeoon aberrant 91.4 99.9 652.7 — 96.6 402.6 375.7 309.3 2.24 2.02 28 panne 
24 Fidelity Fund - -- enennnn nnn nnnnnnennnnnennnnn- 82.0 96.2 82.0 — 95.4 302.4 267.6 215.7 2.70 3.20 24 17,0 
25 Institutional Foundation Fund —____ 80.1 88.5 80.1 — 95.5 238.0 225.1 167.0 3.47 3.79 25 the 
26 Knickerbocker Fund ~ we 94.1 95.5 63.0 | 101.0 96.4 194.6 | 1688 112.1 | 3.18 3.54 26 000 
27 Loomis-Sayles Mutual Fund EE oer ee nee FELT 59.1 60.1 49.5 60.5 96.6 187.5 182.0 132.3 3.08 3.04 27 
28 Mutual Investment Fund __._....-...- 83.0 84.0 55.8 74.6 95.7 184.3 165.2 121.2 Bae 297 B : A 
I i cence 55.4 66.8 53.2 78.4 97.2 176.5 171.5 127.7 352° 355 29 tion 
30 Selected. American Shares — ~ 89.5 97.6 81.1 74.0 943 257.7 | 228.7 150.3 262 2.98 30 tion 
31 Sovereign Investors —.... -rcelebliemnitiniconsiatllaiih 96.5 97.7 91.8 98.3 98.2 284.6 | 241.5 216.7 3.94 3.74 31 The 
32 State Street Investment Corp. _------|_ 98.9 98.9 81.2 56.8 95.38 219.5 | 208.7 131.3 235 2.44 32 
33 Wall Street Investing Corp. — 83.5 88.2 78.2 — 96.1 261.9 | 248.6 224.6 269 2.91 33 — 
- See fee ee 86.9 98.6 177.4 54.8 95.4 286.6 | 226.1 174.2 243 3.08 34 and 
senc 
COMMON STOCK FUNDS 65.3 94.7 313.7 284.8 222.6 2.56 2.80 war 
pe cite ett 86.2 89.9 84.5 61.0 93.6 288.8 | 225.4 165.5 3.06 3.30 35 to tl 
% Beek Fed —___ : 86.5 88.5 176.7 68.0 94.6 277.7 | 252.2 184.8 2.66 2.78 36 The 
37 Dividend Shares ————_______ 88.6 88.6 81.6 73.5 93.6 243.2 | 228.2 181.6 | 281 2.99 37 ie 
38 Eaton & Howard Stock Fund —— 88.8 88.8 78.3 62.2 95.2 311.0 | 285.7 248.5 229 240 38 phy 
39 Fundamental Investors 982 982 964 54.5 94.4 307.8 269.0 222.4 2.30 2.67 39 — 
40 Group Securities—Common Stock 98.6 99.1 90.4 — 95.1 245.0 | 218.0 167.0 3.94 4.34 40 hol 
41 Incorporated Investors 92.5 98.0 89.0 59.8 96.6 326.8 283.2 201.9 1.90 2.28 41 for 
42 Investment Company of America 86.8 95.5 77.6 64.1 94.1 304.8 290.7 195.7 2.27 2.46 42 not 
43 Keystone Growth Common (S-3) - 945 97.7 91.0 71.7 97.4 356.6 | 311.8 1934 | 1.92 218 43 ' 
44 Massachusetts Investors Growth Stock Fund - 96.1 99.3 929 | 69.6 94.7 403.2 | 374.1 3143 | 157 1.73 44 —_ 
45 Massachusetts Investers Trust 98.4 99.7 97.3 76.6 95.8 382.6 293.1 263.8 290 3.15 45 nuil 
46 National Investors 96.8 99.3 96.4 57.6 92.7 387.8 | 354.2 277.4 1.63 2.11 46 but 
47 National Securities—Stock Series 98.2 98.9 93.9 — 93.6 247.0 | 211.4 156.1 417 4.43 417 ane 
48 T. Rowe Price Growth Stock Fund 85.9 87.8 72.1 — 946 449.5 | 423.6 351.4 1.78 2.04 48 4 
49 Scudder Stevens & Clark Common Stock Fund_. 96.9 99.2 91.6 — 94.5 308.5 282.1 231.4 2.36 2.58 49 
50 United Income Fund ———-—__________ 90.0 97.2 89.3 — 95.4 278.3 | 254.6 206.6 | 3.43 3.39 50 “9 
7 
500 STOCK INDEX (Standard and Poor’s)® _____ _ — —_ 70.7 94.3 343.2 302.5 — _— — mel 
CONSUMERS PRICE INDEX (B.LS.)" — WWW. on a naa 58.5 100.0 124.4 ~~ we a4 it $10 
—— suc 
n—Adjusted to June 30, 1950 base; *—-Leverage operated until 2nd quarter 1950; Italics indicate ex-div. or high or low price reached during current month. bee 
met! 
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INVESTMENT COMPANY NOTES 


Obstetricians Establish 
Retirement Plan Using 
Stein Roe Stock Fund 


Three doctors have established a re- 
tirement plan for the members of their 
particular medical specialty using Stein 
Roe and Farnham Stock Fund as the 
equity investment medium and a group 
annuity contract with the Massachusetts 
Life Insurance Company for the fixed 
dollar vehicle. Named the Obstetrical- 
Gynecological Retirement Investment 
Plan (OGRIP), the three doctors were 
permitted to undertake sponsorship in- 
dependently after months of study by 
a committee of the American College of 
Obstetricians and Gynecologists indica- 
ted such a project was outside the scope 
of its activities. Any member under the 
age of 65 of an obstetrical-gynecological 
society approved by the three spon- 
sors is eligible for the plan. There are 
17,000 members of these associations in 
the country plus an additional 20-30,- 
000 associate members. 


Applicants send a completed applica- 
tion form to the Continental-Illinois Na- 
tional Bank and Trust Co. of Chicago. 
The bank sets up the account, keeps all 
records and attends to all other clerical 
and administrative details. Participants 
send checks monthly and the bank for- 
wards the payment in the ratio desired 
to the insurance company and the fund. 
The bank receives $.60 per payment for 
its services. It also holds the group an- 
nuHy policy as trustee and the plan- 
holder obtains an individual certificate 
for a deferred paid-up annuity. It is 
not necessary that the participant allo- 
cate his plan contribution to the an- 
nuity, but if he does so, at least $12.50, 
but no more than $416.65 per month, 
must be allocated toward its purchase. 

The Stock Fund has waived all mini- 
mum payments for plan participants. 
However, if the division of a given pay- 
ment results in an allocation of less than 
$100 to the fund, the bank will retain 
such portions until this amount has 
been accumulated by subsequent pay- 
ments and will forward the total to the 
fund on the 15th of the month follow- 
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ing. The participant’s stock will be held 
for him by the fund’s transfer agent. 
Shares purchased may be withdrawn, 
transferred or redeemed at any time; 
no annuity withdrawals may be made 
for at least five years from the date the 
participant joined the annuity program. 

This is apparently the second profes- 
sional group in this country to have 
established its own investment plan. 
Early this year, the Nassau Physicians 
Guild, located on Long Island, organ- 
ized a fund of its own to be managed 
by Standard and Poor’s (T.&E., Jan. 
1960, p. 44). Several such groups are 
also already established in Canada us- 
ing various organizational procedures. 
Much of the pioneer work on the Ob- 
stetrical Plan was done by Stein Roe 
and Farnham and it is understood that 
certain groups of eye doctors and surg- 
eons have taken initial steps to establish 
similar plans. The sponsors of this new- 
est program point out that the Stein Roe 
Fund “unlike most, deducts no sales 
commission” and that the annuity bene- 
fits under the Group Policy are “8% to 
14% greater than would be available 





individually.” The only function of the 
Plan is to allocate the payments, send- 
ing them to the fund and the insur- 
ance company, and to maintain needed 
records. 

The fund’s sponsors emphasize that 
through this individually planned allo- 
cation between the two investment 
media tailored to best fit individual re- 
quirements, the participant is offered 
“an attractive means of safeguarding 
against both inflation and recession.” 
It is anticipated that if self-employment 
retirement legislation is eventually en- 
acted the plan “will be modified to the 
extent necessary to conform herewith.” 


Real Estate Investment 
Trusts Are Allowed Mutuals’ 
Tax Treatment 


Real estate investment trusts will be 
permiited the same favorable Federal 
tax treatment, almost in its entirety, as 
mutual funds and closed-end investment 
companies after the first of the year. 
The new legislation permits such unin- 
corporaied trusts or associations man- 
aged by one or more trustees to pass 
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through their income tax free to the 
holders of their transferrable shares or 
certificates of beneficial interest. The 
shareholders are taxed at regular rates, 
but are spared the extra imposition of 
a tax payable also by the trust just as 
in the case of established mutual funds. 
Similarly, to be eligible, at least 90% 
of taxable income excluding net real- 
ized gains must be distributed. Distrib- 
uted taxable gains are also taxed once 
in the hands of the investor, but those 
retained are taxed to the trust at a 
25% rate with no credit allowed the 
shareholder as is now possible in the 
case of owners of investment companies. 
Nor is any provision made for the divi- 
dend received credit or exclusion. 

The trust to be eligible must be pas- 
sive and cannot be engaged in the real 
estate business nor manage the proper- 
ties. Management profits must accrue to 
an independent contractor defined in 
the legislation as a company or person 
holding no more than a 35% interest 
in the trust. This interest in the man- 
agement concern is in turn ceilinged at 
35% for the holder or holders of the 
total maximum 35% interest in the 
trust. The trust must have at least 100 
beneficial owners. It must file an elec- 
tion to be entitled to the favorable tax 
status. There are also special provisions 
as to gross income and composition of 
total assets at the close of each quarter 
of the taxable year. 

At least 90% of the gross income 
must be from (1) dividends, (2) inter- 


GOOD ‘BACKGROUND’ MATERIAL: Research director Walter Losk and _ president 





Walter Benedick of Investors Planning Corp. of America study fund performance records 
in their library where Trusts AND EstTATEs occupies prominent place. 





est, (3) rents from real property, (4) 
gain from the disposition of stock, se- 
curities and real property as well as in- 
terests in the latter and mortgages, and 
(5) abatements and refunds of taxes on 
real estate. Additionally, 75% of gross 
must be attributable to (1) realty rents, 
(2) interest on mortgages, (3) gains 
from sale of real estate, (4) distribu- 
tions from other real estate trusts, (5) 
Profits from sale of shares in such trusts 
and (6) abatements and refunds of 
realty taxes. Less than 30% of gross in- 
come must come from disposition (1) 
of stock or securities held less than six 
months and (2) real property held less 
than four years. As to total assets, at 
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possible long-term growth of 
principal 


@eeeoevoeeveeeoeeoeaeeeaeeveeeeeeee eee ee @ 


Copies of the Prospectuses obtainable from 


Stein Roe G Farnham BALANCED FUND, Inc. 
Stein Roe G Farnham STOCK FUND, Inc. 


Stein Roe © Farnham 
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least 75% of the value thereof at the 
end of each quarter of the taxable year 
must consist of real estate assets, cash 
and cash items (including receivables) 
and government securities. Again, no 
more than 25% of total assets at such 
times can be invested in securities which 
are restricted by the usual 5% limit- 
ation of total assets per individual 
holding to insure diversification. 


Share-for-Share Funds 
Rush to Organize 


Last month in this column we stated 
that the success of Centennial Fund's 
offering would be a probable spur to 
the organization of similar type com- 
panies. (T.&E., Sept. 1960, p. 818). 
This apparently will rank as one of this 
column’s top understatements. At the 
time of writing, three more such funds 
are readying their offerings and a 
fourth has been rumored. In substance, 
investors exchange their low cost indi- 
vidual securities for those of the fund 
whose portfolio consists of the deposit- 
ed securities with book value deter- 
mined by the depositor’s cost. Securi- 
ties acceptable are listed on a “want 
list” in the offering prospectus. The ex- 
change of shares occurs only at organ- 
ization. We think “Share-for-Share 
Fund” an appropriate name for this new 
mutual. 


The exceptional success of Centennial 
has quite naturally prompted its organ- 
izers to do more of the same thing. Its 
sponsors will offer Centennial Fund II 
which will be in practically all respects 
the same as the initial company. How- 
ever the expected size of the latest un- 
dertaking will be twice that of the 
earlier, $50 million, with the minimum 
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deposit of exchangeable securities set at 
$25,000. 

State Street Research and Manage- 
ment Corp., managers of famed State 
Street Investment Corp., are setting a 
target of at least $20 million for their 
projected fund, Federal Street Fund, 
Inc., but the minimum acceptable de- 
posit must have a value of $50,000. 
Goldman, Sachs and Co. is dealer-man- 
ager of this offering. Net investment 
income will be paid semi-annually in 
shares of the fund. The prospectus de- 
scribes a protective device on redemp- 
tion which did not appear in the initial 
Centennial offering: 


“Having in mind the expected tax 
basis of the securities comprising the 
initial portfolio of the Fund and the 
relatively large capital gains which 
might result from the sale of portfolio 
securities to meet redemptions, the 
Fund may pay the redemption price 
in whole or in part by a distribution 
in kind of securities from the port- 
folio of the Fund in lieu of cash, if it 
shall be determined by the Fund that 
it is in the best interests of the re- 
maining shareholders .... The Fund 
will realize no gain or loss upon the 
distribution ... .” 


Paul C. Cabot and George F. Bennett 
who head up the State Street Investment 
Corp. as well as the management com- 
pany, will pilot the new fund. 

The third new fund, Congress Street 
Fund, Inc., expects to commence opera- 
tion with at least $10 million while ac- 
cepting minimum deposits of $15,000. 
Its sponsors will be the principals of 
Fidelity Management and Research Co. 
who will be the adviser to the prospec- 
tive mutual. President is Edward C. 
Johnson 2d. The fund has a provision 
for redemption in kind similar to that of 
Federal Street. An innovation from the 
mechanics of the other funds is that 
the sales expense (4% on subscriptions 
up to $100,000) is paid in cash by the 
investor and deducted from the 
value of the securities deposited by him 
for the purpose of determining the num- 


not 


ber of fund shares to be issued in ex- 
change therefor. 
The fourth new fund is rumored to be 


sponsored by Hugh W. Long and Co. 


Effect of Population and 
Technology on Economy 
Stressed at Mutual Conference 


Two forces — the increase of popula- 
tion and the march of science — were 
primarily responsible for shaping our 
economy in the several past centuries 
and these same factors are fashioning 
the economic climate of our world. Ad- 
dressing an opening session of the 
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Twelfth National Mutual Fund Dealers’ 
Conference sponsored by J/nvestment 
Dealers’ Digest and held September 12 
through 14th at Washington’s Sheraton- 
Park Hotel, Herman H. Kahn, partner 
in Lehman Brothers and director of One 
William Street Sales, drove home his 
point with the forecast that “the speed 
of our population and technological ad- 
vance is so stupendous that, barring an- 
other world war, our economy will, in 
all probability, grow to almost twice its 
present size in another fifteen years.” 
Mr. Kahn does not expect this projec- 
tion will be stymied by another severe 
depression because “we believe that the 
old-fashioned cycle of ‘boom and bust’ 
has been consigned to limbo.” But mild 
inventory recessions of the 1957-58 var- 
iety will be experienced occasionally. 
The Lehman partner reasoned that to- 
day we have “a new kind of economy.” 
Elected officials are economically sophis- 
ticated with both parties committed to a 
full employment policy. Increasing gov- 
ernmental expenditures to supply the re- 
quirements of a growing population will 
be a tremendous bulwark. Other helpful 
factors are the “built-in stabilizers” such 
as social security, industrial pensions, 
unemployment benefits and farm sup- 
ports. Then there is the almost annual 
round of wage increases. In fact “con- 


sumer purchasing power has been made 
quite resistant to economic adversity.” 

Mr. Kahn expects population in this 
country to reach 215 million by 1970 
which will require 2 million new homes 
and 9 million new cars annually. Due to 
technological advances, productivity of 
factory workers will have increased 
“more than 50 percent before 1970.” 
This is the “bloodless revolution,” the 
William Street Fund executive said, con- 
trasting it with the struggles predicted 
by Marx in his manifesto. 

Robert 5S. Driscoll, vice-president 
of Lord, Abbett and Co., sponsors of 
American Business Shares and Affiliated 
Fund, also discussed the effect of popu- 
lation on the economy, with special 
emphasis on the change in its composi- 
tion. Mr. Driscoll, who has for many 
years been identified with portfolio man- 
agement work, also explained certain 
procedures used in the selection of se- 
curities, drawing heavily on his own 
firm’s techniques rather than describing 
methods used by other organizations. 
Changes taking place in the age group 
composition of the population affect con- 
sumer spending, the labor force, the na- 
tion’s economy in general and what the 
government does. A strong growth in 
demand will continue for products sup- 
plying the needs of the 10-24 age group 











New Issue 


HAYDEN, STONE & CO. 
L. F. ROTHSCHILD & CO. 
WALSTON & CO., INC. 


RITER & CO. 





This advertisement is neither an offer to sell nor a solicitation of an offer to buy 
any of these securities. The offering is made only by the Prospectus 


1,500,000 Shares 
BOSTON CAPITAL CORPORATION 


A Federal Licensee under the Small Business Investment Act of 1958 


(This does not involve supervision of management or investment practices or policies) 


Common Stock 


(Par Value $1) 


Price $15.00 per share 


In the opinion of counsel the 1958 amendments to the Federal Internal Revenue Code permit 
an investor in the stock of a small business investment company to deduct from ordinary 
income, rather than from capital gains, any loss he may sustain with respect to such stock. 


Copies of the Prospectus may be obtained in any State in which this announcement is circulated 
from only such of the several underwriters as may lawfully offer these securities in such State 


SHEARSON, HAMMILL & CO. 
BACHE& CO. FRANCISI. duPONT&CO. HAYDEN, MILLER & CO. 


PRESCOTT, SHEPARD & CO., INC. 


WOODCOCK, MOYER, FRICKE & FRENCH 


Incorporated 


September 14, 1960 


E. F. HUTTON & COMPANY 
SHIELDS & COMPANY 
MODEL, ROLAND & STONE 
GOODBODY & CO. 

WM. C. RONEY & COMPANY 




















979 











which will necessitate allocation of more 
of the family budget to food, clothing, 
education and amusement expenses. In- 
terest rates will be kept relatively high 
because “the age groups which normally 
save will not grow as fast as those which 
borrow.” 


Mr. Driscoll further said that “in 
view of our marginal position in world 
markets, it does not seem likely that the 
monetary authorities in the next few 
years will expand the money supply 
faster than the economy grows for this 
would reduce the value of the dollar and 
tend to increase our costs relative to 
those of foreign competitors.” Types of 
companies he favored for long-term in- 
vestment under changed conditions over 
the past 15 years are those distrib- 
uting a product manufactured abroad, 
concerns with large overseas operations, 
those whose manufacturing costs are rela- 
tively low compared with distribution 
costs, components of service industries, 
pioneers in successful distribution tech- 
niques and “companies which are in the 
business of loaning money.” 

In selection of securities, Mr. Driscoll 
advocates a study of earnings under 
varying conditions. Assuming optimum 
business, he wants to know the maxi- 
mum net that can be expected; he will 
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project the unfavorable picture under a 
depressed business climate. And again, 
projecting his forecast of conditions for 
the next few years, what will be the 
average earning power? The problem 
then is how much should be paid for 
this earning power. Next step is an eval- 
uation of the stability of earnings and 
lastly will be investigated the risk of im- 
portant change in the character of the 
company’s business. 

(The summary of talks will be con- 
cluded in the November issue.) 


A 4 & 


OIL INDUSTRY 
(Continued from page 968) 


ported oil and domestic crude that come 
on the market. In 1959 federal authori- 
ties imposed quantitative controls on 
crude imports and refined products, as- 
signing quotas to individual companies. 
Under current regulations imports are 
limited to less than 20 per cent of the 
total market. 


With the flow of foreign oil into the 
United States tightly controlled, it is 
now more possible than ever for pro- 
rationing authorities in oil-producing 
states to assure stability in crude mar- 
kets. Simply by maintaining a tight rein 
on allowable production, these authori- 
ties can hold supply closely in line with 
demand. However, stability in crude has 
never been the problem that the market 
for refined products is. No governmen- 
tal regulations exist to control the rate 
at which refineries operate, and during 
the last three years re‘nery operations 
have almost constantly been in excess of 
market requirements. As a result, in- 
ventories have swollen to excessive lev- 
els and chronic weakness has plagued 
prices. 

Beginning in the Spring of 1960, 
prorationing agencies in the Southwest. 
particularly in Texas, placed the most 
stringent controls on crude oil produc- 
tion since the early 1930 depression 
years. The number of allowable produc- 
ing days in Texas was reduced to eight 
and held there. This not only represents 
an attempt to maintain stability in crude 
but also a desire to influence indirectly 
the inflated rate of refining operations. 
If crude oil is denied refiners through 
the prorationing mechanism they can 
hardly process it. 

There is evidence that this effort is 
beginning to have some desired results. 
Also, inventories of refined products, 
while still notably excessive, are prob- 
ably in stronger hands, i.e. those of the 


major oil companies, than at any time 
in recent years. Product prices during 
the third quarter were much improved 
from early this year and from the same 
period in 1959, so that earnings of lead. 
ing companies are likely to show pro- 
nounced gains during the third quarter, 


Current Outlook 


On the whole, the oil industry’s house 
appears to be in better order than at 
any time in the past two to three years, 
The adjustment process has been a try- 
ing, even a distasteful, one as are many 
essential taks. The process will un. 
doubtedly have to be continued in many 
areas, particularly in the always difh- 
cult job of balancing product supplies 
with consumption. It does seem war- 
ranted, however, to draw the conclusion 
that, barring major business recession, 
investment returns in the petroleum in- 
dustry have reached a low point from 
which future gains can be recorded, 
even if gradually. Cash flow in the oil 
companies will continue high, enabling 
them to maintain important investment 
programs and to continue to pay sub- 
stantial dividends. 





FEDERAL PAPER BOARD CO., Inc. 
Common & Preferred Dividends: 


The Board of Directors of Federal 
Paper Board Company, Inc. has this 
day declared the following quarterly 
dividends: 
50¢ per share on Common Stock. 
2834¢ per share on the 4.6% 
Cumulative Preferred Stock. 
Common Stock dividends are payable 
October 15, 1960 to stockholders of 
record at the close of business Septem- 
ber 30, 1960. 
Dividends on the 4.6% Cumulative 
$25 par value Preferred Stock are pay- 
able December 15, 1960 to stock- 
holders of record November 29, 1960. 
ROBERT A. WALLACE 
Vice President and Secretary 
September 16, 1960 
Bogota, New Jersey 
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: NATURAL GAS 
COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 51 


=| Tue BOARD OF DIRECTORS 

| has this day declared a regular 
quarterly dividend of Fifty-Five 
Cents (55¢) per share on the cap- 
ital stock of the Company, pay- 
able November 15, 1960 tostock- 
holders of record at the close of 
business October 17, 1960. 
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TRUST OPERATIONS and ADMINISTRATION .... 


OME PROGRESS HAS BEEN MADE RE- 
G ently, as reported last month (p. 
808), in the direction of removing any 
fixed dollar limitation on the amount 
which a trust may invest in a common 
trust fund. A proposal to this effect has 
been formally submitted by the Com- 
mittee on Common Trust Funds of the 
Trust Division of the American Bank- 
ers Association to the Board of Gov- 
ernors of the Federal Reserve System. 

The proposal of the committee is that 
the present limitation of $100,000 or 
10% of the value of the funds which- 
ever is less, continue in the case of 
funds of less than $2,000,000 in value 
but that in the case of larger funds the 
limitation on any one participation shalk 
be 5% of the value of the common 
trust fund, with no dollar limitation. 

In order for this request to receive 
favorable consideration from the Board 
it would seem necessary first of all to 
overcome the probable objection that, 
since common trust funds were origi- 
nally established for the primary bene- 
fit of small trusts, it would be improper 
to open them to participations which, 
in the case of a large fund, might be 
quite sizeable. The validity of this argu- 
ment may be tested by going back some 
25 years to the days when the common 
trust fund idea came into being. 

The concept of the collective invest- 
ment of trust funds antedated the de- 
pression of the 1930s. The original com- 
mingled funds of The Farmers’ Loan 
and Trust Co. of New York (later City 
Bank Farmers Trust Co. and now First 
National City Trust Co.) and of the 
Equitable Trust Co. of Wilmington 
(now Bank of Delaware) had no ceil- 
ing limitations though at least one of 
them had a floor, i.e., participations 
would not be accepted below a certain 
amount. But it is true that the thinking 
of the innovators of over 30 years ago 
was concerned principally with provid- 
ing a mechanism for the safer invest- 
ment of the moneys of smaller trusts 
and less wealthy individuals. The need 
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DEVELOPMENTS IN COMMON TRUST FUNDS 


for diversification of principal plus the 
normally resulting greater stability of 
income was basic in their thinking. But 
they did not set any limits as to the 
size of the accumulations of wealth 
which might take advantage of these 
benefits because they saw no reason to 
do so. 

The depression brought losses to 
trusts large and small, but in general the 
losses were more harmful in the case 
of the smaller ones because they could 
less afford to lose. This was so obvious 
that the necessity of finding some way 
to protect the smaller trusts in the future 
was not subject to argument. The Com- 
missioner of Internal Revenue had ruled 
that existing commingled funds were 
taxable as separate corporate entities, 
irrespective of their form or purpose, 
and he was sustained by the courts. It 
thus became necessary to urge the Con- 
gress to grant tax exemption to com- 
mingled funds and in the course of 
this effort the basic principles affecting 
common trusts funds as they are now 
understood were first formulated. The 
term. “common trust fund” was invent- 
ed and such funds were defined. 

It cannot be denied that one of the 
most potent arguments made to the 
Congress by the sponsors of the tax 
exemption legislation was that common 
trust funds were necessary for the pro- 
tection of the beneficiaries of small 
trusts. This was a completely valid argu- 
ment and no doubt a most persuasive 
one. But there were other good argu- 
ments for the common trust fund. One 
was the advantage to trust departments 
in cutting their operating costs through 
the collective investment of small trusts 
and thus being able to accept smaller 
accounts for customers who could other- 
wise not obtain trust service except at 
prohibitive cost. This argument carried 
great weight with the supervisory au- 
thorities who were charged with pre- 
serving the strength of banks. In any 
case, at no time since the common trust 
fund sections of the Internal Revenue 





Code were first enacted in 1936 have 
they contained any suggestions that com- 
mon trust funds were to be limited to 
small trusts. 


The Board of Governors, having been 
delegated by the Congress to regulate 
in this brand new field, was naturally 
aware of all the arguments that had 
been made in favor of common trust 
funds, including that stressing the bene- 
fits expected to accrue to small trusts. 
The trustmen were thinking in like 
terms. But no one had an exact or even 
approximate definition of a small trust, 
assuming that there was any need to 
place a limitation based on size of par- 
ticipations in a common trust fund. The 
first time the writer participated in a 
discussion as to the form Regulation F, 
Section 17, should take was in 1936, 
shortly after the then Section 169 of 
the Revenue Act of 1936 had become 
law. On that occasion the staff of the 
Board of Governors stated that a size 
limitation would be required and that 
it should be fixed at $10,000. The trust- 
men present were not in favor of any 
limitation but when it became apparent 
that the Board would insist on one, 
they urged the figure of $50,000. As 
every one knows, a compromise limit of 
$25,000 was contained in Regulation F 
as first adopted in 1937. 


It is the writer’s recollection that the 
insistence by the Board on some dollar 
limitation was motivated by more than 
merely a feeling that common trust 
funds should be made available only to 
small trusts. It should be remembered 
that the performance of the few mutual 
funds existing before 1929 had been far 
from satisfactory and there was an aura 
of suspicion surrounding the whole idea 
of the collective investment of any 
funds. It was charged that some banks 
had indulged in self-dealing in the ad- 
ministration of some of their trusts and 
there was a fear that banks might 
“dump” their own speculative invest- 
ments into commingled funds. It was 
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not a climate of confidence, particularly 
politically. The writer believes there- 
fore, that the Board of Governors, 23 
years ago, placed a limitation on the 
amount of participation by any one 
trust in an endeavor to limit possible 
abuses to a.narrow area. It should be 
noted that the Board did not limit par- 
ticipations to trusts of $25,000 or less; 
it permitted a participation of up to 
$25,000 by any trust, irrespective of 
size. It did not want possible early 
mistakes in the management of com- 
mon investment funds to be too wide- 
spread but it also did not want to con- 
fine the effects of such possible errors 
of administration to small trusts alone. 
The requirement that no trust should 
hold an interest larger than 10% of the 
value of a common trust fund was, of 
course, a reasonable one intended to 
prevent any single trust from domina- 
ting the entire fund. 


It was not long before the success of 
the earliest common trust funds proved 
so great that the desirability of making 
their benefits available on a wider scale 
became apparent. Beginning in 1944, an 
effort was made to obtain an increase 
in the $25,000 limitation. This effort 
was helped by the low interest rates of 
the war years. A 3% return on a $50,- 
000 trust was not much greater than 
a 4% return on a $25,000 trust; and 
3% was about all that could be safely 
earned in the early 1940s. The writer 
was then Chairman of the Committee 
on Common Trust Funds and _ vividly 
recalls the many discussions with mem- 
bers both of the staff and of the Board 
itself that led to the increase of the 
limitation to $50,000 in 1945. The idea 
that the common trust fund was pri- 
marily a vehicle for the investment of 
the moneys of small trusts was then 
still prevalent. 


The writer did not participate in the 
discussions preceding the further in- 
crease to $100,000 in 1951 but it seems 
to him that the Board 
must have abandoned at this point any 
idea that it was imposing a dollar limi- 
tation in order to restrict the use of 
common trust funds to small trusts. A 
trust of $100,000 may be considered 
small by the large metropolitan banks 
but it is a sizeable fund in many parts 
of the country. Furthermore, there is 
still nothing in the Regulation to pre- 
vent a bank placing in its common trust 
fund a $100,000 participation from a 
much larger trust. This practice has 
been in vogue in many banks for up 
to 20 years and has never been ques- 


of Governors 
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tioned by any supervisory authorities or 
by the Internal Revenue Service. 


Thus it seems to me that the argu- 
ment that there must be a dollar limita- 
tion on the amount that can be placed 
by any one trust in a common trust 
fund falls to the ground on two counts: 
first, since the Congress has never in- 
cluded any such requirement in its tax 
laws, there is no legislative reason for 
one; and, second, the Board of Gov- 
ernors itself has abandoned the small 
trust concept as a reason for continu- 
ing any limitation. 


Are there then any valid arguments 
against removing the present dollar limi- 
tation in the case of trusts in excess of 
$2,000,000? The only one that comes 
to mind is the possibility that a sizeable 
participation by a single large trust 
might work to the detriment of the other 
participants. This is theoretically pos- 
sible in that the investment interests of 
one large trust might conceivably be at 
odds with those of the many other 
smaller participants. If this should be 
so, it is hard to see why the bank should 
want to cause the large trust to partici- 
pate in the first place. After all, the 
test of the use of a common trust fund 
should be prudent trust investing and 
there is no reason to believe that any 
other test would be applied. 


Another practical answer has to do 
with the nature of the common trust 
fund itself. When a trust withdraws, its 
interest may theoretically be distributed 
in kind, i.e., in fractional parts of all 
the assets held in the fund, but this is 
in fact a totally impractical procedure, 
however large the participation might 
be. Therefore, it is safe to say that in 
all cases participations in common trust 
funds have been, are and will hereafter 
be withdrawn in cash. In a rising mar- 
ket such as we have had until recently, 
this means that when securities are sold 
to raise substantial amounts of cash to 
meet large withdrawals, capital gains 
are often realized at once. Remainder- 
men do not receive securities in kind as 
is the case these days with many sepa- 
rately invested trusts. Remaindermen of 
large trusts with large interests in com- 
mon trust funds will resent being de- 
prived of the privilege of receiving dis- 
tributions in kind and thus being pre- 
vented from exercising their own dis- 
cretion as to when, if at all, capital gains 
are to be realized. Even today some re- 
maindermen of participating trusts are 
vexed at having a capital gains tax 
forced on them at a time not of their 
own choosing. No sensible bank will 


risk incurring the ill will that such a 
situation would surely bring, and recog. 
nition of this problem will certainly in. 
fluence the decision to permit any large 
trust to acquire a large participation. 

In any case, the committee’s proposal 
that no participation shall exceed 5% 
of the value of the fund (or $100,000 or 
10% if the value of the fund is less 
than $2,000,000) is a completely prac- 
tical answer to the fear that a common 
trust fund might be dominated by any 
one participant. 

Actually the successful administration 
of common trust funds, starting over 20 
years ago and now being undertaken by 
over 250 banks, should persuade the 
Board of Governors that its fears of a 
generation ago have proved to be un- 
founded. I have heard that the argument 
has been advanced that this perform. 
ance, so far, is not sufficiently impres- 
sive since it has not been tested by a 
depression similar to that of the 1930s, 
Let us hope that the developments. of 
the past three decades will forever pre- 
vent the recurrence of such a disaster, 
but if the argument is to be given any 
weight whatsoever, then all managers 
of investments, in trust departments 
and elsewhere, who did not live through 
the depression, must be suspect of in- 
competence. As the committee points 
out in its memorandum to the Board, 
every bank considers its common trust 
fund to be its show piece. The common 
trust fund gets far more supervision by 
the top men in all banks which have 
established one than could ever be pos 
sible in the case of any separately in- 
vested trust. If common trust funds 
should collapse in a future depression 
it would be only after all the separately 
invested trusts had met disaster. Diversi- 
fication of investment risk, through com- 
mon trust funds, should go far toward 
softening the impact of adverse eco- 
nomic conditions. 

What is the field that would be af: 
fected by the committee’s proposals? A 
recent compilation by this magazine 
shows that of 390 common trust funds 
whose existence was then known to it, 
175 had values of less than $2,000,000. 
Of these, 36 were legal funds and hence 
probably not as subject to growth 
through new participants as discretion- 
ary funds. The remaining 139 will in 
all probability grow as the result of the 
entry of new participants from time to 
time so that the 55% of all common 
trust funds to which the committee’s 
proposal would presently be of benefit 
will doubtless be increased as the small- 
er funds become larger. 
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Finally, the ever continuing spread 
of the use of dual or multiple common 
trust funds, i.e., funds limited to types 
of investments such as common stocks, 
fixed income securities, etc., give the 
committee’s proposal a more immediate 
importance than would have been the 
case heretofore. A trust of $300,000 or 
$400.000 might well be best served by 
being permitted to invest appropriate 
fractions of the entire trust in two or 
more common trust funds. 

*% *% % 

Another development in the field of 
common trust funds is the approval by 
the Board of Governors of the proposal 
that common trust funds be made avail- 
able to agency accounts established 
with banks by charitable, educational, 
religious and similar organizations ex- 
empt from federal income tax. In a 
letter dated August 24, 1960, the Board 
expressed its willingness to amend Reg- 
ulation F to this effect when and if the 
Internal Revenue Code is appropriately 
amended. Accordingly, the Committee 
on Common Trust Funds and the Com- 
mittee on Taxation of the Trust Divi- 
sion are currently taking steps to obtain 
the approval of the Internal Revenue 
Service to this proposal and to specific 
language to effectuate it. Since no loss 
of taxes to the government is involved, 
it would be presumed that such approval 
would be forthcoming soon. 
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New Trust Manual in Texas 


The first Texas Trust Operations Man- 
ual will be available for distribution in 
November. In mult-o-ring binder form 
to allow for future supplements, the 
Manual will contain 13 chapters cover- 
ing policies and procedures, investment 
management (nominee registration, pro- 
cedures, supervision and vault control), 
common trust funds, mineral and real 
estate management, and such internal 
matters as addressograph and _ tickler 
systems, insurance coverage, accounting 
reports and audits. 

Initial orders indicate that banks are 
obtaining copies for trust committee 
members as well as trust department 
personnel. Numerous orders have been 
received from attorneys, accountants, 
and life underwriters. The manual can 
be obtained from B. J. Clark, vice presi- 
dent and trust officer, First National 
Bank, Midland, chairman of the com- 
mittee. Estimated cost is $7.50. 

A A A 
e Dr. Murray G. Lee, director, Council 
on Banking Education of the American 
Bankers Association, has been named 
deputy manager of the Association and 
director of The Stonier Graduate School 
of Banking. 
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Program for Western Regional 
Trust Conference 
The 34th Western Regional Trust Con- 


ference of the American Bankers Asso- 
ciation will be held in Phoenix, Ariz., 
November 3-5 at the Arizona Biltmore 
Hotel. The Corporate Fiduciaries Asso- 
ciation of Arizona will be host. 

On Thursday, November 3, the wel- 
coming speech of general chairman 
Robert F. Dewey, vice president and 
senior trust officer, First National Bank 
of Arizona, Phoenix, will be followed by 
three addresses: “Trust Business — No 
Place for ‘Do It Yourself” by Carl A. 
Bimson, A.B.A. president and president, 
Valley National Bank, Phoenix; “Pacific 
Coast Banking School” by Victor R. 
Graves, who is the School’s chairman of 
the board and vice president and trust 
officer, Peoples National Bank, of Wash- 
ington, Seattle; and “Separate and Com- 
munity Property Problems of New Resi- 
dents” by Robert Emmet Clark, profes- 
sor of law, University of New Mexico 
College of Law, Albuquerque. 

Friday morning the delegates will hear 
“The Women in Trust Business” by 
Charles W. Hamilton, president of the 
A.B.A. Trust Division and senior vice 
president and trust officer, National 
Bank of Commerce, Houston; “Current 
Developments in Retirement Trusts” by 
Cecil P. Bronston, vice president, Con- 
tinental [Illinois National Bank & Trust 
Co., Chicago; and “Principles and Pro- 
cedures for Handling a Business in 
Trust” by Clarence D. Cowdery, vice 
president, Boatmen’s National Bank, St. 
Louis. 


The Saturday morning session will in- 
clude: “Electronics is a Generic Art” by 
Daniel E. Noble, executive vice presi- 
dent in charge of Communications, 
Semi-Conductor and Military Electronics 
Divisions, Motorola, Inc., Chicago; 
“Politics, Prospects and Prices” by 
Wayne L. McMillen, associate econo- 
mist, Morgan Guaranty Trust Co., New 
York; and “/nvestments,” which will be 
a “panel of the whole” with Samuel H. 
Woolley, vice president, Bank of New 
York, as moderator. 
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Howard to Direct 
National Trust School 


Robert G. Howard, deputy manager 
and secretary of the Trust Division of 
the American Bankers Association, has 
been appointed as director of the Asso- 
ciation’s National Trust School at North- 
western University. He will succeed Jos- 
eph H. Wolfe, vice president and trust 
officer, Merchants National Bank, Bos- 
ton and former Trust Division secretary. 

Richard P, Chapman, president, Mer- 
chants National Bank, Boston, will con- 
tinue as chairman of the school’s Board 
of Regents and Mary C. Smith, assistant 
secretary of the Trust Division, as regis- 
trar. 

The National Trust School, offering 
trust courses on a level between those of 
the American Institute of Banking and 
The Stonier Graduate School of Bank- 
ing, was attended by 217 bankers from 
44 states at the initial session, August 
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Managerial Growth 


A Personal as Well as Program Job 


First Vice 


N THE COMIC SECTION OF THE Phila- 
| hed Evening Bulletin appears a 
syndicated cartoon depicting a strange 
character known as Carmichael who 
makes sage comments on various facets 
of American life. This talk had its be- 
ginnings with Carmichael, who recently 
made the observation: “This probably is 
a good company to work for if you can 
ever get through a training program.” 

No business of a bank is more impor- 
tant than seeing to it that there are on 
hand today men prepared to carry on 
the business tomorrow. The community, 
stockholders, and employees have the 
right to expect stability and continuity. 
A bank’s charter is granted in perpe- 
tuity. The show must go on. 

Not the least of the reasons for some 
mergers is that there are not enough 
competent and experienced men to man- 
age the banks as separate institutions. 

Any bank can, in the next day or two, 
lose its chief officer or other key figure 
because of unexpected illness or death. 
This is the age of coronaries, and most 
senior bankers are of coronary age, or 
soon will be. Banks also lose key men by 
resignation; piracy did not end with the 
seventeenth century. In fact, there seems 
always to be some one around who is 
eager to cash in on our investment. I 
wouldn’t for anything want to give up 
the “free market” idea; we have much 
more to gain than to lose. I merely point 
out that individual banks can suffer tal- 
ent losses in this free-market operation. 

Scan the personal columns of banking 
trade publications. We are forced to con- 
clude that there is a great deal of mana- 
gerial “milling around.” For some banks 
the heavy experience-losses place them 
not just on the sick list, but on the criti- 
cal list. 


Why Lose Good Men? 


Why do we lose good men? I am con- 
sidering principally the younger men. 
Some describe their own situations this 
way: “I’m just not getting anywhere.” 
A variant of this is, “I just don’t know 


From address before annual meeting of Trust 
Division, American Bankers Association, New York, 
Sept. 19, 1960. 
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whether I’m getting anywhere,” or “the 
going is too slow.” 

Young men want to grow. It is hard 
to find an able young man who doesn’t 
hope to become a boss, a bigger boss, or 
the big boss. There is nothing wrong 
with this. It is normal ambition, candid- 
ly expressed. When we recruit young 
men, we always say we are looking for 
those who are intelligent, who have su- 
perior educational records, who have 


demonstrated initiative, drive, and ambi- ' 


tion. Isn’t it curious that after we have 
found them we show surprise, at times 
annoyance, when they attempt to display 
the very qualities for which they were 
selected ? 

If the young man in the benk is not 
growing as fast as his capacity permits, 
if he is not doing all that he could be 
doing, is the bank getting its money’s 
worth? Obviously not. I ‘call this mana- 
gerial growth — with inflation. Nor is 
the young man getting full value. From 
his point of view, it is also managerial 
growth—with inflation. Only when the 
bank makes full and productive use of 
his abilities and acquired knowledge and 
skills, can we have managerial growth — 
without inflation. We are familiar 
enough with the principle that rising 
wage rates without commensurate in- 
crease in productivity is inflationary. 
We seem not to appreciate the need to be 
concerned with productivity associated 
with managerial growth. 


What’s the Matter with Work? 


We have given so much thought to the 
design of programs of study that we 
have neglected programs of work. All 
work and no study leads to underdevel- 
oped managers, but all study and no 
productive work will not produce mature 
managers either. We need to come up 
with a better “product-mix.” Don’t we 
believe with John Dewey that we “learn 
to do by doing?” What did our friend 
Carmichael mean? Don’t we gather that 
he thought it would be a red-letter day 
when he could begin to do productive 
work and not just keep on “going to 
school?” 


Bankers, including some of my own 


colleagues, have reminded me that able 
young college men are atiracted to those 
banks which have “the best” training 
program, and banks, therefore, must 
compete on the basis of training pro- 
grams. Cne of our officers, afier inter- 
viewing a series of applicants, said, 
“These fellows don’t want jobs — they 
want fellowships.” This is a bit of a 
twist on a quip eppearing recently in a 
national magazine: “There are enough 
jobs for all college graduates; there just 
aren't enough positions.” 

‘I don’t believe it is true that young 
men don’t want to work, that they don’t 
want to “go to work” on a real job. The 
difficuliy is that many of us have given 
them ideas which they have taken ser- 
iously, one of which is that the sure way 
to success is through training or “man- 
agement development” programs. 

What is “the best” program? Is it one 
with the greatest number of lectures and 
seminars? Is it one which boasts the 
most elaborate audio-visual equipment? 
Is it one that sends men away to the 
most meetings—usually at very nice ho- 
tels or resorts, or to quiet but expensive 
spots where one can “get away from it 
all’ and spend the whole time just 
“thinking management?” Is it one that 
features job rotation, except that ours 
rotates faster than the others? Is it one 
that offers the greatest number of ob- 
servation points, although perhaps the 
fewest number of participation points? 
Is it one which provides a great variety 
of work experiences, but without respon- 
sibility or accountability? Is it one that 
requires the most study and the least 
work? 

Ideas that young men have about 
training programs have come from em- 
ployers—from us. If this is the road to 
success, they want to be on it. I suggest 
that we take stock. 

There are real values in off-the-job 
training. Like you, I have taken part in 
a good many sessions held in schools, on 
college campuses, and in hotels—some- 
times as student and sometimes as teach- 
er. Again, I have learned a great deal 
that I would not have learned, or as ef- 
fectively or quickly, while on the job. 
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Complements, Not Substitutes 


Off-the-job training, however, is not a 
substitute for on-the-job training. The 
term is “on-the-job,” and this is not syn- 
onomous with “on-the-premises.” Many 
of us have had the experience of realiz- 
ing that a problem presented for discus- 
sion in the relaxed, academic atmos- 
phere of a training room is actually 
quite different from that supposedly 
“same” problem encountered on _ the 
operating floor. One of the greatest diffi- 
culties in supervisory training courses is 
to obtain carry-over from the lecture or 
seminar to the field of operation. Most 
ballplayers look pretty good in batting 
practice. No one would suggest the elim- 
ination of batting practice, but we would 
all agree that there is no substitute for 
playing the game in competition. 

It may be that we have become overly 
enamored of the word or the idea of 
“program.” To some, a program is a 
sort of table d’hote syllabus (printed or 
Xeroxed and placed in a fancy binder) 
to be followed by every individual who 
is to “go through” the program. Haven't 
we tended to lose sight of the principal 
thing we know about individuals: that 
they are different—thus have different 
needs? 

A program which puts everybody 
through the same ropes, and at the same 
pace, is inefficient and wasteful. There 
are aspects of training which can be han- 
dled effectively, and most economically, 
on a group basis. Our task is to deter- 
mine what forms of training are best 
suited to group undertaking, and what 
parts must be tailored to the person. 
Honest appraisal. will, I feel sure, lead 
to the use of more rifles and fewer shot- 
guns. 

A basic issue, of course, is whether it 
is better training for one to be exposed 
to a great variety of subjects and expe- 
riences, or to be given the opportunity to 
learn a few things really well. Some one 
will ask, “Are we trying to train men to 
be specialists or generalists?” It is a bit 
too ambitious to attempt to train the 
young man to command the whole army 
before he has learned how to be a patrol 
leader. There is wisdom in handing over 
the big problems to a man who has 
demonstrated his ability to handle suc- 
cessfully the smaller ones encountered 
on live jobs. The point of my belief is 
that managerial growth must stem prin- 
cipally from job performance, without 
undervaluing off-the-job training. 


Living with Routine 
Assuming opportunity for a certain 
amount of mind-stretching, a job will 


OcrorER 1960 


contribute little if it consists exclusively 
of simple routines. However, it is good 
to understand a few basic facts about 
routines: (1) that each of us has to do 
some work which we look upon as rou- 
tine, and we might as well get used to it, 
(2) that one man’s routine is another 
man’s challenges and sometimes his 
Waterloo, and (3) that a mistake in sim- 
ple routine at one point of a bank’s oper- 
ation can create havoc at some other 
point. Because a task or operation is 
simple doesn’t mean it is unimportant. 

The kind of job that contributes to 
managerial growth is one which entails, 
among other things, responsibility: re- 
sponsibility for planning, coordination 
and control and most important, for re- 
sults. It calls for the making of decis- 
ions, which means the exercise of per- 
sonal judgment. I don’t mean in the ear- 
lier stages; the trick is to see that we do 
not allow a person to keep performing 
the simple tasks only, certainly not after 
mastering them. We don’t want growth 
to stop. 

It is completely unrealistic to think 
that on every job a man can have a new, 
interesting, and unique experience every 
hour on the hour. It is a sign that one is 
growing up managerially when he learns 
not to be bored with old and familiar 
problems. We shall have, and need, new 
problems, and we must learn how to 
meet them; but who among us does not 
have much to learn in trying to find bet- 
ter solutions to old problems? 

The man who devotes thought and en- 
thusiasm to finding new, and hopefully 
better, solutions to old problems will in 
all likelihood depart from patterns of be- 
havior and action which we ourselves 
have established. Are we receptive to 
such nonconformity? “Why do junior 
officers not put into practice some of the 
fine management ideas they have learned 
in training programs?” One answer is, 
because their vice presidents won’t give 
them the green light. What is the sense 
of teaching juniors a lot of theory which 
their superiors refuse to let them put in- 
to practice? 

There are right and wrong ways to 
handle some problems, but with others 
there are different right ways. We not 
only must permit, we must encourage 
new approaches to old problems. Our 
personal reward lies in the satisfaction 
which comes from providing the climate, 
the freedom, and the inspiration which 
enable our juniors to grow not just up 
to us, but beyond us. 


The Understudy and the Coach 


Isn’t it true that there is spreading in 
America a belief that all off-the-job 


training must be on company time and 
at company expense? We should resist 
the spread of this idea. Why shouldn’t 
a man devote some of his own time to 
self-improvement, to his own managerial 
development? There was a time when it 
was said that a man earned his salary 
while working on the job, and earned his 
promotions off the job. I am sure the 
Wage-and-Hour Division of the Depart- 
ment of Labor doesn’t consider it unlaw- 
ful for a man to engage in many valu- 
able forms of self-improvement on his 
own time. 

Just as reading is not a substitute for 
practical experience, so is job experience 
no substitute for a carefully chosen read- 
ing program. Book learning isn’t every- 
thing, but it can be a mighty important 
contributor to managerial growth. Banks 
can save a lot of money if they inspire 
“outside reading.” Note that the word 
used is “inspire,” not “require.” I don’t 
know a better way of inspiring a man in 
training to read widely and deeply than 
to set the example by doing it ourselves. 

Over the years I have asked many suc- 
cessful men the question, “What in your 
background do you believe contributed 
most to your managerial growth? What 
aspects of your training were most effec- 
tive?” Let me summarize what they said: 
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1. Experience obtained in the per- 
formance of productive work on live 
jobs. 

2. Being given responsibility for 
results, and for the solution of prob- 
lems encountered in daily work. 

3. Working in an environment in 
which one had freedom to express his 
thoughts, to ask questions, and to try 
out ideas — some of which were not 
very good. 

4. Working under a first-class man 
who supplied just the right amount 
and kind of guidance which led tangi- 
bly to improvement and advancement. 


“Experience gained in working under 
a first-class man.”’ My plea is for a great- 
er and wiser use of the understudy meth- 
od. We have no comparable term of 
designation for the man being under- 
studied; the best I can think of is— 
the coach. Like all seasoned coaches, he 
knows the game down to its finest points. 
He is aware of, and receptive to, ideas 
contributing to improvement of the 
game. 

The coach is a teacher, but spends lit- 
tle time lecturing to groups, although 
there are occasions when he does. He 
devotes time to individuals: studies them 
in action, ferrets out their strengths and 
weaknesses, shows them how to capital- 
ize on their strengths, and overcome 
their faults. The players learn by doing, 
but the coach supplies the guidance by 
indicating what is to be done. 


Spirit and Recognition 


His job is to develop a team, not just 
an aggregate of individuals; and not 
only a first team, but a good bench. 

The game is not won solely by techni- 
cal competence; one of the winning in- 
gredients is spirit or morale. It is an in- 
dispensable part of the coach’s job to 
foster and sustain the esprit de corps, 
through his own enthusiasm, his _per- 
sonal interest in every player, his ob- 
vious desire to help each player to grow. 
He gives recognition to superior per- 
formance. He shares the individual and 
team sorrows as well as the joys. 

It is my very strong and serious be- 
lief that those responsible for promoting 
managerial growth should study how a 
first-class coach operates. If we will 
spend more time being a good coach, 
and less time devising frilly “programs” 
of off-the-job training, we shall, I be- 
lieve, do a better job. We must face the 
fact that no one will wait too long for a 
higher post for which he is qualified, 
certainly not if there is a more attractive 
alternative. 

The beauty of the understudy method 
of training is that it is applicable to 
banks of every size. Bankers in small 
banks have often told me that they are 
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unable to have a training program be- 
cause they are too small. In my judg- 
ment no one has yet improved on the 
training program exemplified by Mark 
Hopkins on one end of a log and a stu- 
dent on the other. 


Banking education to foster man- 
agerial growth consists of both on-the- 
job and off-the-job training. Neither is a 
substitute for the other. We must recog- 
nize the great strides being made in 
training ideas and devices: developments 
in bank management problem-simula- 
tions which make use of the modern 
computer, the educational programs of 
our banking schools of the A.B.A., the 
A.I.B. and those sponsored by regional 
and state associations, the contributions 
by personnel staff organizations, especi- 
ally in the field of off-the-job but on-the- 


premises training. 


What I am asking is: “Have we tend- 
ed to rely too heavily upon off-the-job 
training with the result that, by slow and 
easy steps, we have begun to lose sight 
of our own personal responsibility for 
the managerial growth of our success- 
ors? Have the bright lights which have 
been shining upon the glamor programs 
caused us to hide our own lights under a 
bushel? This is a plea for a reevalua- 
tion, a reminder of our obligation as 
managers to assess the values of all 
forms of training and education, especi- 
ally education on the job and related to 
the observed needs of specific individ- 
uals. 
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TRUST DIVISION HIGHLIGHTS 


(Continued from page 871) 


without common funds; and permission 
to deliver assets to foreign fiduciaries, 
thus obviating ancillary administration. 


Pointing to the increasing mobility of 
Americans and their interests, Mr. Lov- 
ell decried the lack of uniformity in state 
laws governing the conduct of the trust 
business which to an increasing degree 
is handicapping trust institutions and 
penalizing their customers. Domicile 
problems are numerous, he said, and es- 
tates requiring ancillary administration 
are becoming the rule rather than the 
exception. Among 
the respects in 
which state laws 
differ, the chair- 
man_ mentioned: 
nature of property 
interests (com- 
munity or separ- 
ate); availability 
of marital deduc- 
tion for state tax- 
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es; basis of death tax (estate or inheri- 
tance); distribution on intestacy; dura- 
tion of trusts; validity of accumulations; 
eligibility of foreign fiduciaries; and in- 
vestment authority. 

Acknowledging the work done by the 
A.B.A. Trust Division in promoting 
needed statutory reform, Mr. Lovell 
emphasized that “it is at the state level 
that the final effective effort must be 
exerted. Strong, active trust organiza- 
tions are needed in all states, and there 
are at least seven which have no such 
organization.” To this end he urged 
creation of a standing committee dedi- 
cated to creating state organizations 
where none exists and strengthening 
those that do. 


President Reports on 
Trust School and Personnel 


Reporting on his year as president of 
the Trust Division, Charles W. Hamilton 
cited the founding of the National Trust 
School at Northwestern University in 
Evanston, IIl., under the sponsorship of 
the Trust Division and the University, 
with the close participation of Chicago 
trustmen and the Illinois Bankers Asso- 
ciation which agreed to the merger of 
its 14-year-old Trust Development 
School. The first session this past August 
had 217 students from 44. states, Canada, 
Puerto Rico, and Venezuela. 


In paying tribute to the 114 trustmen 
comprising the 17 standing committees 
of the Trust Division, Mr. Hamilton, 
who is senior vice president and trust 
officer of The National Bank of Com- 
merce in Houston, cited particularly the 
efforts in connection with the proposed 
removal of the $100,000 limitation on 
participation by individual trusts in 
common trust funds, the Keogh Bill, the 
trust assets survey, the proposed with- 
holding of income tax on dividends 
(which was opposed), and _ simplifica- 
tion of the regulations dealing with fidu- 
ciary income tax returns. 


In the major address on the Trust 
Division program, Robert N. Hilkert, 
first vice president of the Federal Re- 
serve Bank of Philadelphia, declared 
that, “No business of a bank is more 
important than seeing to it that there are 
on hand today men prepared to carry on 
the business tomorrow.” Asserting that 
so much thought has been given to the 
design of programs of study that insufh- 
cient attention has been devoted to pro- 
grams of work, Mr. Hilkert said that 
“managerial growth must stem principal- 
ly from job performance.” His views are 
developed more fully at p. 984. 
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ATHER SURPRISINGLY IN AN _ ELEC- 

_. year, the 1960 amendments to 
the Social Security Act are very modest. 
None of them will add much — rela- 
tively — to the benefits previously en- 
visaged for payment. 
From a social viewpoint the most 
important change is the removal of that 
anomaly “over age 50” from the 1956 
eligibility requirements for total and 
permanent disability pensions. While 
very few people are disabled before age 
50 it is precisely these few who are 
unlikely to be covered by private pen- 
sion arrangements. Their years of 
“waiting for age 50” must have seemed 
an eternity. 


Another change will bring in a few 
older individuals who are now required 
to have been covered for one-third in- 
stead of one-half of their working life 
since 1950. The remaining amendment 
of general significance is that the old 
ceiling of $1,200 a year on earnings re- 
ceived while drawing full social security 
benefits (between ages 65 and 72) has 
been raised. The new rule provides for 
a 50 cent loss in benefits for every $1 
earned between $1,200 and $1,500, and 
a $1 loss for every additional $1 earned. 
This summary statement does not, how- 
ever, indicate how the new rule differs 
from the old in the treatment of individ- 
uals who earn irregularly throughout 
the tax year. 


The literature on social security is 
growing by leaps and bounds. Some of 
the more important recent publications 
include: 


(1) Robert M. Clark’s Economic 
Security for the Aged in the United 
States and Canada (Ottawa, 1960). 
This is a revised version in two vol- 
umes (about 350 pages each) of an 
oft-quoted mimeographed report com- 
missioned by the Canadian govern- 
ment. This would serve as an excel- 
lent text-book for the serious student 
of the subject. 

(2) Jesus H. Pefia’s Estudio sobre 
las Pensiones de Vejez y de Soper- 
vivencia (Madrid, 1960). This alse 
contains a detailed review of the U.S. 


OcrosBerR 1960 
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SOCIAL SECURITY — AMENDMENTS AND ARGUMENTS 


system and is all the more valuable 
because it shows how an actuary from 


one of the less industrialized coun- 
tries views our benefits and financ- 
ing. 

(3) Ray M. Peterson’s ‘“Miscon- 
ceptions and missing perceptions of 
our social security system (Actuarial 
anesthesia)” in Trans Soc. Actu. 11 
(1959), and the same author’s “Social 
security challenges of the sixties — 
and beyond” before the American 
Pension Conference (April, 1960). 

(4) Panel discussion on _ social 
security with four participants, re- 
ported on pp. 1091-1116 of Trans. Soc. 
Actu. 11 (1959). 

(5) Robert J. Myer’s “OASDI 
cost estimates and valuations” in 
Trans. Casualty Actu. Soc. (1960). 

(6) Richard M. Titmuss’s The Ir- 
responsible Society (The Fabian Soci- 
ety, London, 1959). 


The articles quoted in (3)-(5), or 
the printed discussions of them, contain 
some strong criticisms of the U. S. so- 
cial security system and, in particular, 
of its method of financing. Many actu- 
aries are up in arms about throwing the 
financial burden of increases in social 
security on to our children and grand- 
children. The fact that the more im- 
provident citizens are in a majority is 
no reason why the government should 
pander to them. Nevertheless, it is in- 
teresting to note that the strong stand 
last month by the Swedish Conservative 
Party in favor of pruning social security 
benefits resulted in their loss of 9 seats 
(out of 45) in the general elections. 


GROUP ANNUITIES IN 
GREAT BRITAIN — AND HERE 


I THIS COUNTRY IT IS RARE TO COME 


across a non-participating Group 
Annuity contract. Even stockholder- 


owned life insurance companies _ that 
have no “participating” premium scales 
issue Group Annuity contracts that pro- 
vide for “experience rating” — which 
is nothing less than a dividend. In fact 
both “par” and “non-par” companies 
calculate their “dividends” in essentially 
the same way: Accumulate the premi- 
ums at the actual net earned rate of 








interest, deduct benefit payments, ex- 
penses, and the “reserve” for future 
contractual benefits, and the result is 
the dividend. 

Things are quite different in Great 
Britain which adopted the Group An- 
nuity contract soon after it was intro- 
duced in the U. S. Under the contract 
that is usual (and here) 
each year’s pension accruals are pur- 
chased by means of individual single 
premiums. Thus if a $10,000 a year em- 
ployee is covered by a straight 1% 
pension formula his current accrual is 
$100 of annual pension from age 65, 
and this is purchased once-for-all by 
means of the single premium appropri- 
ate to his present age. 


now there 


But while the participating contract 
has been universal here the “with-pro- 
fits” contract is a relatively recent en- 
trant on the British scene. The Actuary 
of a large life insurance company there 
writes that “the cynics and those with 
an axe to grind contend [that partici- 
paling contracts| are nothing more than 
non-profits schemes shorn of most of 
the guarantees . . . However. | myself 
think that there’is still some virtue in 
a with-profits scheme inasmuch as in 
the long run the results are likely to 
be more favorable to the employer than 
a without-profits scheme. As against this 
there is a considerable school of thought 
which thinks that it is the proper func- 
tion of an insurance company to give 
these guarantees and that if the guaran- 
tees are whittled away the insurance 
company will have nothing to offer to 
compete with the internally administered 
li.e., trusteed] fund.” 

From the employer’s viewpoint one 
of the most important guarantees is that 
of the continuance of existing premium 
rates. This is, of course, of less conse- 
quence in the case of participating con- 
tracts since the current premium basis 
is known to contain a substantial (?) 
margin over the basic rates the insur- 
ance company would charge for a non- 
par contract. It is thus interesting to 
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note that the American practice of guar- 
anteeing the initial contractual rates for 
five years is matched by many British 
companies that are issuing non-par con- 
tracts. In fact the original guarantee of 
premium rates throughout the subse- 
quent service of the first five years’ par- 
ticipants, which was abandoned by 
U. S. companies in 1933*, was contin- 
ued in England until a much later date. 

However, the surrender values grant- 
ed by the British companies are not so 
generous as those of U. S. companies. 


(a) (b) 

Age Northern? Prudential 
(non-par ) (par) 
7; $1.69 $3.03 
rs 2.07 3.51 
a 2.53 4.07 
ae 3.12 4.73 
Cees 3.82 5.50 
- ae 4.74 6.45 
Se 5.95 7.69 
7.64 9.37 


While the typical employer credit in 
this country is 96% of premiums plus 
interest with a minimum of 100% of 


*pace K. Black Jr., Group Annuities (Philadel- 
phia, Pa., 1955). 

+The aggregate premium produced by these rates 
is reduced by 2% of its excess (if any) over $28,000; 
but is increased by 4% of the amount it falls short 
of $4,200 (if it does). This provision, new in Great 
Britain, is rather similar to the expense charges on 
Deposit Administration contracts in the U. S. 
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such premiums without interest, the 
British companies return only 90% of 
the premiums paid with, or, in a few 
companies, without, interest. 

Recognizing that interest and ex- 
pense — and to a lesser extent, mortal- 
ity —- rates are different in the two 
countries, it is nevertheless of interest 
to compare the non-par premium rates 
of a British life insurance company 
with the (par) rates of one of our own 
companies. We accordingly show below 
the single premiums (payable in 12 
monthly installments) charged for male 
lives by: 

(a) The Northern Assurance Com- 
pany Ltd. of London, and 

(b) The Prudential Insurance Com- 
pany of Newark, N. J. 

Each of the (single) premiums shown 
provides a lifetime annuity of $1 a year 
(in monthly installments) commencing 
at age 65. In the case of death prior to 
age 65 there is no return to the em- 
ployer who is supposed to be paying 
the whole of the premium. 

Before jumping to the conclusion that 
the British employer gets a much better 
“deal” than his American counterpart, 
let us remember that the Prudential’s 
premiums — which are typical of U. S. 
rates — are reduced by later dividends. 
Nevertheless the dividend rate would 
have to be of the order of 30% of this 
year’s premium bill, plus interest from 
now until the dividend is actually paid, 
before the American scale could be 
equated with the British. 

It is not the large discrepancy in pre- 
miums that we, speaking personally, 
find disadvantageous to the U. S. em- 
ployer but the lack of a really competi- 
tive market in non-participating Group 
Annuity contracts. So long as the life 
insurance companies can work with a 
comfortable margin for dividends in 
their premiums the employer cannot 
make fair comparisons between differ- 
ent companies anxious for his business. 
Does the American public really insist 
on relieving the insurance company of 
its function of providing a guarantee of 
competitively non-par premium 
rates? 


low 


& SM. A 


e Under new rules of the New Jersey 
Supreme Court, effective September 7, 
deposit of county court funds in that 
state may now be placed on deposit in 
an insured savings and loan association 
in an amount not to exceed the maximum 
insured limit of the Federal Savings and 
Loan Insurance Corporation. Such de- 
posits had previously been restricted to 
savings institutions and commercial 
banks and trust companies. 





Lillian Hogue First Woman 
to Head CLU’s 


The American Society of Chartered 
Life Underwriters has announced the 
election of Lillian G. Hogue, New York 
Life representative in Detroit, to the 
1960-61 Presi. 
dency of the So. 
ciety. Miss Hogue, 
who succeeds Rob. 
ert L. Woods of 
Massachusetts Mu- 
tual in Los Ange. 
les, is the first wo- 
man to hold this 
top post. Another 
first is the appearance of her name in 
the First Edition of Who's Who of 
American Women. Miss Hogue entered 
life insurance in 1926 doing estate an- 
alysis work for the American Life Insur- 
ance Company in Detroit. She is cur- 
rently treasurer of the Detroit Life In- 
surance and Trust Council. 


LILLIAN G. HOGUE 


Herbert W. Florer, general agent in 
Boston for Aetna Life, was elected vice 
president; Frederick W. Floyd, of Man- 
hattan Life in Philadelphia, was chosen 
treasurer, James P. Poole, president of 
the Estate and Pension Planning Com- 
pany in Atlanta, is the new secretary. 


A capacity crowd attended the 33rd 
National Conferment Exercises of the 
College on September 14 at the Statler- 
Hilton Hotel in Washington, D. C. when 
813 candidates were granted the Char- 
tered Life Underwriter designation and 
170 persons received their. diploma in 
agency management. The 1960 class was 
by far the largest graduating class in the 
College’s history and brought the total 
number of C.L.U. designation holders to 
8,834. The diploma has now been earned 
by 489 persons. 


Nearly one-third of this year’s recipi- 
ents in attendance at the ceremony heard 
the College’s “five admonitions,” and 
the professional pledge was administered 
to the new C.L.U.’s by Dr. S. S. Hueb- 
ner, pioneer insurance educator and 
president emeritus of the American Col- 
lege. 


Paul F. Clark, C.L.U.. chairman of the 
board of directors, John Hancock, and 
one of the founders of the college, was 
elected chairman of its board of trustees. 
A past president of the Society, he suc 
ceeds Julian S. Myrick who retires with 
the title of chairman emeritus after serv 
ing 22 years as board chairman. Charles 
J. Zimmerman, C.L.U., president of 
Connecticut Mutual, was named _ vice 
chairman of the board. 
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TRUST PERSONNEL CHANGES 


(Five stars signify promotion of trustman to senior or executive vice president or president, or election to board of directors) 


ALABAMA 


MOBILE—Louis S. Conover, trust officer at MERCHANTS 
NATIONAL BANK, retired after nearly 45 years on the staff. 
Conover joined the trust staff in 1928 shortly after the de- 
partment was established. 


CALIFORNIA 


LOS ANGELES—Douglas F. Scott retired as head of the 
trust new business development department for Southern 
California at the Los Angeles headquarters trust department 
of BANK OF AMERICA, where he had been since 1946. Suc- 
ceeding him is trust officer James M. Garrison, formerly of 
the Hollywood main office trust department. 


LOS ANGELES—Harold A. Hardin, vice president and trust 
officer, transferred from the Pasadena office to the head 
office trust department; and at the Farmers & Merchants 
ofice John S. Ward, Jr. appointed asst. trust officer. 


SAN FRANCISCO—First WESTERN BANK & TRUST Co. 
appointed John J. Fedigan as trust officer. Fedigan has had 
12 years experience with LINCOLN ROCHESTER (N.Y.) TRUST 
Co. 


CONNECTICUT 


HARTFORD—RIvERSIDE TRusT Co. elected Allyn A. Bernard 
vice president and trust officer and Louis Pellino trust offi- 
cer. Bernard, who has been in charge of the trust depart- 
ment, received his B.S. and LL.B. degrees from U. of Con- 
necticut. He is a graduate of Rutgers U. Graduate School 
of Banking. Pellino is a graduate of Bentley School of Ac- 
counting and Finance. 


DELAWARE 


WILMINGTON—Richard W. Pippel promoted to asst. trust 
officer at BANK OF DELAWARE. Pippel is a graduate of Duke 
U. (52) with an A.B. in economics. 


WILMINGTON—WILMINGTON TRUST Co. promoted Lewis 
W. Flinn, Alan C. Knight and Eldred G. Hirs to asst. vice 
presidents from trust officers; Charles H. Hackman to trust 
officer from asst. secretary; elected new asst. secretaries 
Anna B. Harrington, Richard L. Laird and Joseph P. Wortz, 
Jr.; and advanced William B. Turnbull to asst. vice president 
from trust officer in the investment department. 


FLORIDA 


DAYTONA BEACH—Joseph J. Granahan joined COMMER- 
CIAL BANK as vice president and trust officer, having re- 
signed as trust officer of SCHRODER TrusT Co., New York. 
He has had 27 years in trust work. 


GEORGIA 


ATLANTA—C. Wilson Clonts advanced to vice president and 
trust operations officer of CITIZENS & SOUTHERN NATIONAL 
BANK. Clonts, who attended Atlanta Law School, joined C&S 
in 1925, is active in the National Association of Bank Audi- 





ALLYN A. BERNARD 
Hartford 


C. WILSON CLONTS 
Atlanta 


Jos. J. GRANAHAN 
Daytona Beach 
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tors and Comptrollers and the National Association of Ac- 
countants, 


ILLINOIS 


CHICAGO—EXCHANGE NATIONAL BANK promoted Harold Z. 
Novak to trust officer. 


CHICAGO—Maurice E. Rottmann named asst. trust officer 
at First NATIONAL BANK. Starting with the bank in 1953, 
Rottmann served later as assistant in the trust investment 
division. 

OAK PARK—Frederick B. Peake, president of SUBURBAN 
Trust & Savincs BANK and head of the trust department, 


became board chairman; Edward F. Kennedy became presi- 
dent. 


INDIANA 


ELKHART—St. JosEPH VALLEY BANK named Eugene F. 
Hart vice president and trust officer succeeding Philip E. 
Byron, Jr. who resigned to return to practice of law. Hart 
has been trust officer of LINCOLN NATIONAL BANK & TRUST 
Co. in Fort Wayne, has served as a specialist in employee 
benefit trusts, is a member of the executive committee of the 
trust committee of Indiana Bankers Association, and chair- 
man of the subcommittee on pensions and profit sharing. 


FORT WAYNE—Robert D. Albright elected trust officer 
of ANTHONY WAYNE BANK. A graduate of U. of New 
Mexico and of U. of Wisconsin Law School, Albright former- 
ly was with Harris Trust & SAvINGs BANK of Chicago. 


INDIANAPOLIS—William H. Pope, vice president of PEo- 
PLES BANK & TRUST Co., also elected trust officer. 


IOWA 
CEDAR RAPIDS—Charles Cebuhar joined PEOPLES BANK 
& Trust Co. as asst. trust officer, after six years with the 
estate tax division of the Internal Revenue Department. 


KENTUCKY 


PADUCAH—Oscar S. Bryant, Jr., asst. vice president and 
asst. trust officer of PEOPLES First NATIONAL BANK & TRUST 
Co., promoted to trust officer to succeed the late George C. 
Hughes, who served in that capacity over a quarter of a 
century. 


LOUISIANA 


BATON ROUGE—J,. Luther Jordan, Jr. elected vice presi- 
dent and trust officer of LOUISIANA NATIONAL BANK, coming 
from First NATIONAL BANK of Shreveport where he served 
as trust officer for 12 years. Jordan attended the Trust De- 
velopment Schools of Hanover Bank and the Illinois Bankers. 
Association, 


MASSACHUSETTS 


CAMBRIDGE—Manning A. Williams, Jr. promoted to trust 
officer at HARVARD TRUST Co. 


LYNN—John Laurenson elected trust officer of Essex Trust’ 
Co. Laurenson comes from Canton, Ohio, where he has been 
an attorney at law. A graduate of Western Reserve U. with 
a law degree, Laurenson was a member of the faculty of 
William McKinley School of Law. 


NEW BEDFORD—Thomas N. Bucar appointed asst. trust 
officer of First SAFE DEPOSIT NATIONAL BANK. He was for- 
merly with PEOPLES First NATIONAL BANK & TrusT Co. 
of Pittsburgh where he held the same title, prior to en- 
gaging in law practice there. Bucar holds an A.B. degree 
cum laude from Washington & Jefferson College and an 
LL.B. from U. of Pittsburgh Law School. 
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F. RAYMOND PETERSON PAUL C. VANDER MEL 
Paterson Albany, N. Y. 


EUGENE F. HART 
Elkhart 


MINNESOTA 


MINNEAPOLIS—John P. Norcott, personnel officer of FIRST 
NATIONAL BANK since 1956, promoted to assistant secretary 
in the trust department. 


MINNEAPOLIS—NorTHWESTERN NATIONAL BANK named 
C. Harry St. Cyr an asst. trust officer; advanced William 
T. Arnold from trust officer and asst. secretary to asst. vice 
president. 


MISSOURI 


KANSAS CITY—Gerald M. Lively resigned as vice presi- 
dent and trust officer of Ciry NATIONAL BANK & TRusT Co. 
where he directed estate analysis and new business, to join 
the Kansas City office of Mutual Benefit Life Insurance Co. 
In the latter post he will be primarily concerned with proper- 
ty planning and with business and employee benefit insur- 
ance. 


ST. LOUIS—Glennon Reitz appointed a trust officer of 
SECURITY-MUTUAL BANK & TrusT Co. in the tax division; 
William Crossman named asst. trust officer in the investment 
department. 


NEW JERSEY 


MONTCLAIR—Gerrit A. Klop elected asst. trust officer of 
MONTCLAIR NATIONAL BANK & TRUST Co. 


MORRISTOWN—Trust COMPANY OF MorRIS COUNTY 
elected Donald E. Kyle vice president and trust officer suc- 
ceeding William E. Abel who resigned to accept a position 
with SOUTHERN ARIZONA BANK & Trust Co., Tucson, Ari- 
zona. Kyle joined the bank in 1927 following graduation from 
New York U. Last year he was made vice president and 
assumed responsibility for the bank’s investment portfolio 
as well as that of the trust department. 

Robert H. Barnum was appointed asst. trust officer and 
assistant secretary. A graduate of Moravian College, he 
owned an investment research organization for the past 
two years. 


PATERSON—F. Raymond Peterson, chairman of FIRST 
NATIONAL BANK OF PASSAIC COUNTY, elected president also 
to replace Benjamin P. Rial who resigned for reasons of 
health. 


NEW YORK 





kkkkk 


ALBANY — Herbert A. Jones, vice 
president and senior trust officer of 
NATIONAL COMMERCIAL BANK & TRUST 
Co., promoted to the newly created 
position of senior vice president. Jones 
is a former chairman of the trust di- 
vision, New York State Bankers Asso- 
ciation, is treasurer and a director of 
Albany Institute of History and Art, 
member of the executive committee and 
director, Albany County Chapter of 
American Red Cross. 





HERBERT A. JONES 
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ALBANY—At STATE BANK OF ALBANY Paul C. Vander 
Mel elected vice president and trust officer replacing Harrison 
Bullock who retired after 31 years of service; and named 
Sally S. Killough asst. trust officer. 


NEW YORK—Ralph W. Fellman, vice president of the San 
Francisco head office of BANK OF AMERICA, named New York 
representative of the bank at 41 Broad Street, succeeding 
Vernon C. Richards who now heads the national division at 
San Francisco. 


NEW YORK—BANK oF NEW YoRK appointed Richard Neu- 
bauer an asst. trust officer in personal trust. 


NEW YORK—Charles A. Rosebrock elected a vice president 
at CHEMICAL BANK NEW YorK Trust Co. A graduate of 
Rutgers Graduate School of Banking, Rosebrock is a mem- 
ber of New York State Bankers Association Trust Division’s 
Operations Committee. He joined the bank in 1930 as a book- 
keeper and became a personal trust officer in 1958. 


NEW YORK—Thomas J. Degnan, joined HANOVER BANK 
as public relations representative. Graduate of U. of Minne- 
sota, Degnan was formerly director of advertising of CAmM- 
DEN (N.J.) TRUST Co., and has also been with First Na- 
tional Banks of Minneapolis and Saint Paul. 


NEW YORK—At ScHRoDER Trust Co. Henry Bauer retired 
as treasurer. In recent years he had been in charge of the 
corporate trust and stock transfer departments. 


ROCHESTER—Ralph Allen Jones elected an estate plan- 
ning officer of LINCOLN ROCHESTER TRUST Co. A graduate 
of Colgate U. and Ha:vard Law School (’57) Jones is pres- 
ently instructor in Commercial and Negotiable Instruments 
Law for the American Institute of Banking. 


WEST HEMPS7 EAD—James S. Reid named vice president 
and trust office: of MEADOW Brook NATIONAL BANK. Prior to 
joining Meadow Brook in 1958, Reid was trust officer for the 
Nicodemus National Bank of Hagerstown, Maryland. He is 
a graduate of Cornell and George Washington U. Law 
School. 


NORTH CAROLINA 


WILSON—David L. Strain, formerly vice president of 
NATIONAL BANK OF COMMERCE, Norfolk, Virginia, became 
senior vice president of BRANCH BANKING & TrusT Co. 


OHIO 


CLEVELAND —Vice president M. F. Brightwell designated 
head of the Estates Investment Department of CLEVELAND 
TrusT Co. succeeding W. W. Horner, retired. Brightwell has 
been with the bank since 1928. 


CLEVELAND—NAaATtTIONAL City BANK named Emerson A. 
Berry asst. vice president of trust operations. His activities 
will be concerned primarily with further development of 
the electronic system of trust accounting. Before joining 
National City, Berry was with the statistical division of 
General Electric’s Jet Engine Department. 


TOLEDO—Andrew E. Anderson named trust officer and 
assistant secretary at NATIONAL BANK OF TOLEDO. Anderson 
joined the bank’s trust services division earlier this year. 
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PHILADELPHIA—William G. Foulke, 
senior vice president of PROVIDENT 
TRADESMENS BANK & TRUST Co., elected 
an additional executive vice president. 
His former responsibilities as vice 
president in charge of the trust divi- 
sion are assumed by Frank T. How- 
ard, vice president. 

Foulke is a 1934 graduate of Prince- 
ton, spent some years in the invest- 
ment field before joining Provident 
Trust in 1940, in 1945 was placed in charge of the special 
pusiness investment department of the trust department, 
and in 1957 elected senior vice president in charge of the 
trust division. Howard, graduate of Yale in 1934, and a 
member of the Bar, joined the bank in 1940. 





Wo. G. FOULKE 








SUNBURY—Norman E. Walz appointed vice president and 
senior trust officer of First NATIONAL BANK. Walz comes 
from PROVIDENT TRADESMENS BANK & TRuST Co., Philadel- 
phia, where he was asst. vice president in the trust depart- 
ment. He is chairman of the trust development committee 
of the Pennsylvania Bankers Association. 


TEXAS 

HOUSTON—Richard B. Mougey elected trust officer of 
HousTON BANK & TRuST Co. specializing in real estate man- 
agement. Mougey was formerly asst. trust officer of Na- 
TIONAL BANK of Lima, Ohio. 

HOUSTON—NATIONAL BANK OF COMMERCE elected Thomas 
D. Anderson as vice president and trust officer. Anderson 
practiced law for ten years, was vice president and trust 
officer of Union National Bank and, most recently, president 
of the Texas Fund Management Co. and vice president of 
the Texas Fund. 


VIRGINIA 
PETERSBURG—P. E. Gallagher elected asst. trust officer 
of PETERSBURG SAVINGS & AMERICAN TRUST Co. 
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MELLON APPOINTS MANAGEMENT TRAINING HEAD 


Mellon National Bank and Trust Co., Pittsburgh, Pa., 
has named Charles H. Fletcher, Jr., as assistant vice presi- 





dent in charge of its expanded management training pro- 
gram to coordinate all steps in the development of manage- 
‘ment. 

| Mr. Fletcher, formerly in charge of sales training for 
Westinghouse Electric Corporation, will coordinate these 
phases of Mellon Bank’s total program: 


od Making certain that all Mellon Bank employees who 
femonstrate capacity for advancement are given training 
nd guidance. 

2. Recruiting of qualified trainees from colleges and 
niversities., 

2. Supervising the intensive training of these people 
in all phases of banking. 
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HOLLIS M. RAMSAY ROBERT R. HUNT ROBERT S. WHYTE 
Seattle Seattle Montreal 
WASHINGTON 


SEATTLE—Hollis M. Ramsay and Robert R. Hunt elected 
vice presidents and trust officers at SEATTLE TRUST & SAv- 
INGS BANK. 


SPOKANE—Frank C. Hugchins became trust officer at 
First NATIONAL BANK following the resignation of Henry 
B. Matthew who resigned to become assistant cashier with 
Guaranty Bank of Phoenix, Arizona. Hugchins practiced 
law for several years and was previously associated with 
the trust department of SEcuRITY First NATIONAL BANK, 
Los Angeles. 


WISCONSIN 
MILWAUKEE—David G. Owen appointed secretary of 
First WISCONSIN TRUST Co. succeeding Harry E. Bradley, 
retired after 30 years of service. Owen joined the bank as 
trust officer in 1955. George L. Struck joined the bank as 
manager of the investment analysis division, having 15 years 
of experience as an investment analyst with Milwaukee Co. 


CANADA 


VANCOUVER, B.C.—Robert S. Whyte appointed assistant 
general manager and supervisor of western branches with 
RoyaAL Trust Co. A graduate of U. of British Columbia, 
Whyte joined the company at its head office in Montreal 
in 1955 as supervisor of pension trusts, a post in which he 
is succeeded by H. E. Trenholme as reported in September 
T&E p. 8438. At Vancouver he succeeds George O. Vale, 
retired after 51 years in the Company’s service. 





IN MEMORIAM 


Washington, D. C.—BRUCE BAIRD, chairman and presi- 
dent of NATIONAL SAVINGS & TRusT Co. 


New York, N. Y.—RUSSELL C, LEFFINGWELL, retired 
chairman of the board of J. P. MorGAN & Co. and a 
former Assistant Secretary of the Treasury. 


Norfolk, Va.—L. K. FURGURSON, vice president and 
trust officer of NATIONAL BANK OF COMMERCE. 














Part of Trust Department quarters in the lately remodeled head 
office building of Security First National Bank, Los Angeles. 
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MERGERS and NEW TRUST 
POWERS 


Chicago, Ill, — Authority has been 
given to BEVERLY BANK to execute trust 
business. Roy K. Berkenfield has been 
named vice president and trust officer, 
and Kenneth R. Walker asst. vice presi- 
dent and asst. trust officer. 


Evansville, Ind. — Merger of OLD 
NATIONAL BANK and the INDIANA TRUST 
& Savincs BANK under the name of the 
former has been approved by supervisory 
authorities. 

Louisville, Ky. — LINCOLN BANK & 
Trust Co. merged with First NATIONAL 
LINCOLN BANK. 

Lewiston, Me. — Final approval has 
been given to merge MANUFACTURERS 
NATIONAL BANK and the First NATION- 
AL BANK under the name of First MAN- 
UFACTURERS NATIONAL BANK of Lewiston 
and Auburn. 


Hyattsville, Md. — Merger of 
FarMers & MERCHANTS TRUST Co. of 
Upper Marlboro into the SUBURBAN 


Trust Co. has been approved by the 
Federal Deposit Insurance Corp. 

Boston, Mass. MERCHANTS NA- 
TIONAL BANK and the NEW ENGLAND 
Trust Co. plan to consolidate as NEW 
ENGLAND MERCHANTS NATIONAL BANK 
on January 1, subject to shareholders 
and regulatory authority approval. 
Prompted by a desire to increase the 
scope of the consolidated bank’s regional 
services in personal, commercial and 
trust banking, the new bank will have 
total assets of more than $300,000,000, 
with combined trust department assets 
exceeding $800,000,000. 

Auburn, N. Y. — AUBURN TRUST Co. 





Corporate 
Pension and 
Profit-Sharing 
Specialist 


If you are experienced in all 
phases of the presentation, prepa- 
ration, and qualification of Cor- 
porate Pension and Profit-Sharing 
Plans, a large Fastern Mutual 
Fund doing business nationally has 
a place for you on its staff. 


Your work will supplement the 
activities of the Company’s Sales 
Division in a field with unlimited 
opportunity. Salary open and com- 
mensurate with experience. Our 
staff knows of this advertisement. 


Reply in confidence to 
Box H-610-1, Trusts and Estates 
50 East 42nd St., New York 17 
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has merged into MARINE MIDLAND TRUST 
Co. OF CENTRAL NEW YorK (Syracuse) 
and is now a branch thereof. 

York, Pa. — YorRK NATIONAL BANK & 
TRusT Co. merger with YorK TRUST Co. 
has been approved by stockholders, undex 
the name of YorRK BANK & TRUST Co. 











EXECUTIVE PLACEMENT 





Individuals seeking positions in trust 
departments may have free listing 
(maximum seven lines). Responses 
to listings should be addressed to the 
Code number shown, care of “Trusts 
and Estates,” for forwarding. 


Investment Officer, late thirties, broad 
experience trust investment analysis, 
portfolio management and account ad- 
ministration seeks responsible position in 
expanding trust department. Western 
States preferred. 69-2 


Trust man with ten years experience 
in accounting, budgets and operations 
desires position as department head or 
assistant. B.B.A. degree. 610-2 

Aggressive man with mature judg- 
ment qualified for Investment Officer of 
Trust Department. Extensive knowledge 
of securities. Will relocate. M.A. Eco- 
nomics. Age 41. 610-3 
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Stmpson HEAps STATE BANK 
SUPERVISORS 


Dick Simpson, Commissioner of 
Banks for Arkansas, was elected Presi- 
dent of the National Association of Su- 
pervisors of State Banks at the Associa- 
tion’s 59th annual 
convention in At- 
lantic City, N. J., 
last month. Rob- 
ert L. Myers, Jr., 
Secretary of Bank- 
ing for Pennsyl- 
vania, was ad- 
vanced from First 
Vice President. 





Dick SIMPSON 


William J. Murphy, Superintendent of 
Banks in California, was elected Second 
Vice President. Norris E. Hartwell, 
State Examiner for Wyoming, 
elected Third Vice President. Edward 
H. Leete, Deputy Superintendent of 
Banks in New York, was _ re-elected 
Treasurer. Joe H. Gronstal, Superin- 
tendent of Banking in lowa, was chosen 
Secretary. 


was 


Mr. Simpson, who has been identi- 
fied with banking since 1926, is in his 


second term as Commissioner. 


Pilie Elected Presideni 
of CPAs 


Louis H. Pilie, CPA, of New Orieans, 
was elected president of the American 
Institute of Certified Public Account. 
ants last month at the 73rd annual meet. 


ing held in Phila. 


delphia. Mr. Pilie, 


a senior partner in 
the accounting 
firm of Barton, 
Pilie, Hughes and 
Jones, was an or- 
ganizer and form. 
er president of the 
Lous H. Pais Catholic Account. 
ants Guild, and former president of the 
Society of Louisiana CPAs. 





Elected vice presidents were: Herman 
W. Bevis, CPA, Connecticut; Clifford 
V. Heimbucher, CPA, California; Ho- 
mer L. Luther, CPA, Texas; Edwin W. 
Norberg, CPA, Minnesota; and as treas. 
urer, for a third successive year, Thom- 


as D. Flynn, CPA, of New York. 


The four-day meeting featured ad- 
dresses by President Eisenhower and 
Budget Director Maurice H. Stans, a 
former president of the _ Institute. 
Among the subjects discussed were “Ac: 
counting for Regulated Industries,’ 
“Applications of Ethics to Tax Prae- 
tice,” “Need for Uniform Tax Provi- 
sions in State Laws,” and “Improving 
the Quality of Financial Reporting.” 


A AA 





TRUST OFFICER 


Medium size New Jersey bank seeks ex- 
perienced Trust Officer to head personal 
trust division. Sound knowledge of trust 
administration necessary. Excellent fu- 
ture. All resumes treated with confidence. 
Salary $12-13,000. 

Box H-610-4, Trusts and Estates 

50 East 42nd St., New York 17 








TRUST BANKERS 


If you are in any trust banking capacity 
(Trust/Estate Administration; Trust In 
vestments ; Corporate Trust; Estate Plaw 
ning, etc.) or are seeking personnel in 
these areas, our service should be of defir 
ite interest to you. We specialize in plac 
ing trust banking personnel & invite appli- 
cants & employer-clients to inquire in 
strict confidence. Send resumes, including 
salary & geographical area desired to Mr. 
Howard, to arrange for a mutually conve 
nient appointment, or call BArclay 7-9000. 


0 Se teres APPROACH 
TO PROFESSIONAL SERVICE” 


HOWAR } 


PERSONNEL, INC 
50 CHURCH STREET - LOBBY 
NEW YORK 7, N. Y. 
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NALU Meets and Dedicates 
Headquarters 


Marked by the dedication of its new 
headquarters building at 1922 F Street, 
N.W., the National Association of Life 
Underwriters held its annual convention 
in Washington, 
September 11-16. 
William E. North, 
C.L.U., manager of 
New York Life in 
Evanston, Ill., was 
elected president, 
succeeding Wil- 
liam S. Hendley, 
Jr., Columbia, S.C. 


R. L. McMillon, manager, Business 
Men’s Assurance, Abilene, Tex., was 
elected vice president of the Associa- 
tion; David M. Blumberg, general agent, 
Massachusetts Mutual, Knoxville, Tenn.. 
secretary; and Louis J. Grayson, CLU, 
agent for the Travelers, Washington, 
D. C., treasurer. 





WILLIAM E. NORTH 


Topping President North’s projected 
15-point program of activities for NALU 
is a call for a more dynamic approach 
to the sale of cash-value life insurance. 
“As a matter of basic policy,” said Mr. 
North, “we should rededicate ourselves 
to the proposition that the distribution 
of permanent life insurance should be 
carried forward with renewed vigor and 
at a greatly accelerated rate. This is our 
obligation to the insuring public and to 
the economic developement of America.” 


Declaring that expansion of Social Se- 
curity benefits to the point where they 
are considered a substitute for personal 
thrift and security operates against the 
public interest, Mr. North urged remov- 
al of insurance terminology from the So- 
cial Security Act, resistence to expan- 
sion of the OASI program, and promo- 
tion of the concept of personal security. 


The new Committee on Estate Plan- 
ning Coordination reported its year’s 
activities through R. B. Walker of Hol- 
lywood, Fla. Referring to the mid-year 
meeting of his committee with that of 
the American Bankers Association’s 
Committee on Relations with Life Under- 
writers, Mr. Walker summarized the re- 
marks of Harry S. Redeker, general 
counsel of Fidelity Mutual Life, on the 
Estate Planning Opinion handed down 
last year by the American Bar Associa- 
tion. Mr. Redeker gave this formula for 
avoiding difficulties between lawyers and 
underwriters: 


“If the expectable consequences of 
the life insurance representative’s 
recommendations is to motivate the 
client to consult his lawyer for a re- 
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New headquarters build- 
ing of The National As- 
sociation of Life Under- 
writers dedicated on Sep- 
tember 11, in conjune- 
tion with opening of 71st 
NALU Annual Conven- 
tion in Washington. The 


Georgian-Colonial — struc- 
ture is located at 1922 
F St., N.W. 





view of his problems and to seek his 
advice, almost anything said or done 
will be in the permissive area. How- 
ever, his recommendation will offend, 
despite warnings to consult a lawyer, 
if the recommendations are so defini- 
tive, so final or so apparently authori- 
tative as to probably induce the client 
to by-pass his lawyer or to regard 
him as a mere scrivener to handle 
legal details.” 


Mr. Walker concluded his report with 
a reference to the proposed regular 
course in estate planning which would be 
offered by the American College of Life 
Underwriters. The matter is still under 
consideration. 


Although the Committee on Federal 
Law and Legislation, whose chairman is 
John Z. Schneider of Baltimore, was 
given the go-ahead to support the U. S. 
Treasury substitute for the Keogh bill if 
it met certain criteria, the NALU op- 
posed certain provisions of the Treas- 
ury’s alternative. One reason the Asso- 
ciation’s lack of enthusiasm for the 
Treasury proposal is that it would result 
in unfair discrimination against small 
businesses. Moreover, it would impose 
drastic restrictions upon the contribu- 
tions and benefits provided on behalf of 
“owner-managers” under qualified pen- 
sion plans. 


A AA 


BAR PROCEEDINGS 


(Continued from page 875) 


Bar Association unless the same has 
been approved by the House of Dele- 
gates of or Board of Governors. 

Shortly after the convention, the fol- 
lowing chairmen were named for the 
Section’s Committees: 

Committees: Robert  H. 
Greensboro, N. C. 

Liaison: Daniel M. Schuyler, Chicago. 

Membership: J. Pennington Straus, 
Philadelphia. 

Rules Against Perpetuities: Daniel 
M. Schuyler, Chicago 


Frazier, 





Research Project for Improvement of 
Conveyancing: Paul E. Basye, Burlin- 
game, Calif. 


Simplification of Taxation of Estates 
and “rusts: Christian M. Lauritzen II, 
Chic; go. 

Ac:eptable Titles to Real Property: 
Herbert W. Vaughan, Boston. 

Condemnation Law: Charles L. Gold- 
berg, Milwaukee. 

Current Literature Relating to Real 
Property: Ralph Norvell, Jr., New York. 

Improvement of Conveyancing and 
Recording Practices: David P. Catsman, 
Miami Beach. 

Planning and Developing Metropoli- 
tan Communities: Charles M. Haar, 
Cambridge. 

Relative Priority of Government and 
Private Liens: Daniel S. Wentworth, 
Chicago. 

Significant Decisions on Real Prop- 
erty Law: Joseph R. Julin, Ann Arbor. 
State and Federal Legislation Affecting 
Real Property:, A. Edmund Peterson, 
Chicago. 

Administration of Property of In- 
fants, Incompetents and Missing Per- 
sons: Morton John Barnard, Chicago. 

Fees and Commission in Probate 
Proceedings: Alice M. Bright, Chicago. 

Probate and Estate Administration: 
Charles L. Herterich, New York. 

Significant Trust and Probate Deci- 
sions: Paul E. Iverson, Los Angeles. 

Simplification of Security Transfers 
by Fiduciaries: Daniel Partridge III, 
Washington. . 

Charitable Trusts: 
Knecht, Cleveland. 

Estate and Tax Planning: William P. 
Cantwell, Denver. 


G. 


Lawrence 


State Legislation Affecting Trusts and 
Estates: P. Philip Lacovara, New York. 


Trust and Probate Literature: Rich- 
ard D. Jones, Cape Girardeau, Mo. 
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ESTATE PLANNING COUNCIL ACTIVITIES 


“Program and Roster” booklets for 
the 1960-61 season have been published 
by the Dallas and the St. Louis Estate 
Planning Councils. Both contain the 
dates of meetings with topics, speakers 
and photos and biographical informa- 
tion of the latter. They also include the 
names and photos of current officers 
and a complete roster of the member- 
ship including telephone numbers. Both 
have attractively designed covers. 

The Dallas booklet reviews its 15 
years of activity and cites its past presi- 
dents with date of their term of office 
and notation of the professional group 
to which they belong. The St. Louis 
booklet includes a page for officers of 
the previous year and describes the or- 
igin of the council and the recent transi- 
tion from a life insurance and trust 
group to the wider organization which 
now takes in attorneys and accountants 
as well. 

Birmingham, Ala. — On September 7 
Robert B. Donworth, Jr., attorney, spoke 
on “Common Oversights in Planning the 
Whole Estate.” 

Southern Arizona (Tucson) — On 
September 19 Anthony J. Deddens, Bis- 
bee attorney, discussed answers to the 
question “Can There Exist an ‘Estate 
Planning Team’?” 

Bakersfield, Cal. — On September 28 
Orville W. McCarroll, vice president, 
California Bank, Los Angeles, spoke on 
“A Trust Officer Looks at Estate Plan- 
ning.” 

East Bay (Oakland, Cal.) — On Sep- 
tember 12 the problems of planning for 
an estate of approximately $250,000 
were discussed by a panel consisting of: 
Stanley Fernwood, attorney; Charles J. 
Behlow III, C.L.U.; Harold Johanson, 
C.P.A. and James Strimpel. trust officer. 
The discussion was continued on Sep- 
tember 27. 

San Diego, Cal. — On September 19 
John L. Newburn, La Jolla attorney, 
spoke on “Pitfalls of Probate.” 


Santa Clara County (San Jose, Cal.) 
— On September 19 David L. Samuels, 
attorney, and Ernest D. Hazeltine, Jr., 
C.L.U., discussed “Life Insurance Trusts 
and Pour-Over Wills.” 

Denver, Colo. — On September 20 
Alexander J. Lindsay, C.P.A., spoke on 
“Evaluation of Business Interests for Es- 
tate Planning and Tax Purposes.” 

Connecticut On September 27 
Charles T. Kingston, personal insurance 
counsellor, spoke on “The Correlation 
of Estate Planning and the Merchandis- 
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ing of Accident and Sickness Insur- 
ance.” 

Broward County (Fort Lauderdale, 
Fla.) — On September 15 a panel dis- 
cussed a typical $200,000 estate prob- 
lem, with essential facts circulated to 
the members beforehand. The objective 
was to demonstrate the probing required 
for analysis of a specific situation and 
development of a workable, comprehen- 
sive plan. Officers for the new season, 
elected in May, are: Pres. — Boyd H. 
Anderson, Jr., attorney; Ist Vice Pres. 
— J. Peter Friedrich, assistant trust of- 
ficer, First National Bank, Fort Lauder- 
dale; 2nd Vice Pres. —- John N. Tolar, 
attorney; Sec. — Rea H. Quackenbush, 
insurance; Treas. — James H. Wilson, 
C.P.A. 

St. Petersburg, Fla. — On September 
29 William J. McLeod, attorney, ad- 
dressed the Council. 

Tampa, Fla. — On September 20 the 
speaker was J. B. Marshall of the estate 
tax division, Internal Revenue Service. 

Hawaii (Honolulu) — On September 
1 Gilbert Stephenson spoke on “Trust 
Administration” and on September 22 
Dean E. Witt spoke on “Life Insurance 
Trusts.” 

Chicago, Ill. — Officers for the new 
season are: Pres. — Richard C. Frazier, 
associate agency manager, Great West 
Life Assurance Co.; Vice Pres. — Rob- 
ert K. Schott, Phoenix Mutual Life In- 
surance Co.; Sec. — Daniel M. Schuy- 
ler, attorney; Treas. — William S. Dil- 
lon, vice president, American National 
Bank & Trust Co. Mr. Frazier, immedi- 
ate past president of the Council, was 
appointed by the executive committee to 
fill the unexpired term of Asa J. Baber, 
former assistant vice president of Chi- 
cago Title & Trust Co., who died sud- 
denly on July 27. 

Indianapolis, Ind. — On September 
15 Leon J. Mills, formerly associated 
with the Probate Court of Marion Coun- 
ty, spoke on suggested legislative revis- 
ions to the Indiana Probate Code. 

Des Moines, lowa — On September 
12 Robert Throckmorton spoke on “Help 
Your Wife to-Be a Widow.” 

Rochester, N. Y. — On September 21 
the Monroe County Bar Association was 
host to the Council members and their 
staffs at a luncheon. “Stock-Purchase 
Agreements and the Close Corporation” 
was discussed by Alden Guild. author 
of a book by the same title. 

Cleveland, Ohio — On September 20 
“Income Settlements on Life Insurance 
and Endowment Policies,” with special 


emphasis on income tax aspects, was dis. 
cussed by Neil M. DeVries, C.L.U., of 
Chicago who is divisional director of 
special services, Equitable Life Assur. 
ance Society of the United States. 

Mahoning-Shenango Valley (Ohio. 
Pa.) — On September 22 “Post Mortem 
Estate Planning” was discussed by a 
panel consisting of: Clarence J. Amstutz, 
moderator, of Equitable Life Insurance 
Co. of Iowa; Charles W. Landefeld, at. 
torney; Richard Katcher, attorney; John 
Butala, Jr., vice president, Cleveland 
Trust Co.; Robert G. Skinner, C.P.A. Fact 
sheets distributed to the members ip. 
cluded assets of the estate, data about 
the family, the family business, previous 
gifts and gift and income tax returns, 
and the provisions of the will. 

San Antonio, Texas — On September 
20 Kenneth Woodward, professor of 
law, University of Texas Law School, 
spoke on “Independent Administration 
of Estates in Texas under the Probate 
Code.” 

Seattle, Wash. — On September 25 
the Council made its TV debut in a 30- 
minute show with time provided by sta- 
tion KING as part of its Community 
Workshop Series. Charles Osborn, attor- 
ney and past president, was moderator 
of a panel consisting of: DeWitt Wil- 
liams, attorney; Paul Wallace, C.L.U.; 
Robert Ash, C.P.A.; and David Ellison, 
trust officer, Seattle-First National Bank. 
Following the introductions, basic es- 
tate planning questions were directed to 
each panelist and wherever possible vis- 
ual aids were used including sample 
wills, life insurance policies and agree: 
ments. Indications are that the program 
was well received. 

AA A 
e E. N. (Jack) Thompson, president of 
The First Trust Co. of Lincoln, Neb. 
has been chosen president-elect of the 
Lincoln Chamber of Commerce for 1961. 
He has also headed the Chamber’s Lin- 
coln Industrial Development Corporation, 
and the Lincoln Community Chest. A 
graduate of the University of Nebraska, 
Columbia University Journalism School, 
and New York University Law School, 
Mr. Thompson also has served with the 
Bureau of the Budget, and the Depart- 
ment of State. 
A AA 

e A new banking film, “Personal Money 
Management,” soon to be available t 
members from the Public Relations 
Council of the American Bankers Ass0- 
ciation, tells the story of how a repre 
sentative American family, with the aid 
of the local banker, learns about sound 
family money management. “Personal 
Money Management” is a 16mm, black- 
and-white sound film that runs for 13 
minutes. 
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ON THE PUBLICITY FRONT 


Newspaper Advertising 

“Does the law require that an attorney 
write my will?” asks the man in an ad 
from Commerce Union Bank, Nashville. 
The answer given points out the reasons 
why — even though the law does not re- 
quire it — “It is to the best interests of 
your family that you employ an attorney, 
give him all the facts about your property 
and family situation, and have him pre- 
pare your will and any other necessary 
documents.” 

“It’s your duty to make out a will!” 
announces the baby in an ad of Valley 
National Bank, Phoenix. Standing up in 
his high chair he makes a speech to his 





IT’S YOUR DUTY 
TO MAKE OUT 





Don't leugh! Junior is right! 
| camethung happens 'o you parents batore he grows 
1 (and unfortunately, things de hepgun — sae your 
deity newepeper), what about Aim! Would your 
sntate, of te provends. he spent fr him os you would 
ne” Amd would your estate be handled efficuntly 
end eromomeaily” 


Piey sate’ De thew two things naht mom 


1. Seen otorney Tell hom whet you howe wn mind. 
ond howe him DRAW UP YOUR WIL 

2. Nome the Volley Bonk which hen contineos 
exotence, os executor of yew ovtate 


Our Tramt Officers wll gladly ‘rerum vour estate plane 
with you There # no obligation of ony hind 


TRUST DEPARTMENT 











parents. “Don’t laugh! Junior is right!” 
says the bank. “Do these things right 
now: 1. See your attorney. Tell him what 
you have in mind and have him DRAW 
UP YOUR WILL” .... 

“When thoughts turn to your estate, 
make a date with National State for you 
and your attorney,” advises an ad from 


National State Bank, Elizabeth, N. J. 


See CARTON. “eT 





“Ridin’ high,” titles a Fort Worth Na- 
tional Bank ad which pictures a father at 
one end of a teeter-board and his little 
son at the other. “Here’s a father who 
knows how to put his son on top for 
many years to come,” the ad_ states. 
“Through the provisions of a clearly 


| Written, legal will he has provided for 
} the ups and downs of chance and chang- 


ing fortune. Your attorney is the only 
person capable of drawing such a will.” 
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Booklets 


“Of Donkey’s Wills” — a reference to 
Oliver Wendell Holmes’ verse conclud- 
ing “and there’s always a flaw in a don- 
key’s will” — titles an informative fold- 
er printed by Old Colony Trust Co., Bos- 
ton, for “our legal friends, especially the 
more junior members of the Bar.” It 
contains comments on 24 subjects re- 
garding the dispositions or wording of 
wills and draws upon Old Colony’s ex- 
perience in reviewing (on request) the 
wills of living testators. It “does not pre- 
sume to do more than suggest matters 
for consideration” but the inherent dan- 
gers or difficulties in a clause or word 
are sufficiently detailed to convey to the 
attorney reader the real administrative 
problem which he must foresee and pro- 
vide against. 

Two new publications by Fidelity- 
Philadelph‘a Trust Co. give concise run- 
downs on some 28 major services of the 
banking and trust departments. Both are 
colorful and illustrated, but they differ 
in appearance and purpose. “A guide to 
complete one-stop banking and _ trust 
services” is directed toward the individ- 
ual while “Commercial Banking and 
Trust Services for Businesses, Institu- 
tions and Organizations” stresses serv- 
ices applicable to that group. 


“Blueprints for your Financial Fu- 
ture,” issued by First National Bank, 
Atlanta, is devoted to comments on the 
living trust as “a plan for both present 
and future financial protection.” After 
discussing the difference between an 
amateur and a professional, the booklet 
concentrates on the case of a business 
man who is too busy and the particular 
advantages he would derive from a liv- 
ing trust. These include planning for the 
individual, investment reviews, approval 
by the customer’s attorney, and future 
tax savings. Possible use of the Common 
Trust Fund is noted and the desirability 
of coordinating the living trust with 
other aspects of an over-all estate plan. 
“Others who might benefit,” mentioned 
in the pamphlet, are elderly people, wid- 
ows, and younger people who have not 
yet “acquired sufficient financial expe- 
rience to take on some investment duties 
themselves.” 


The desire of most men to bequeath 
their property in a manner that will 
“keep on giving” benefits for at least 
two generations is thoughtfully dis- 
cussed in the current issue of Montreal 
Trust Co.’s “Forethought.” Costs, taxes 
and wills come into the two pages of 

















Illustration on Old Colony Trust Co.'s 
booklet. 





comment, with trust provisions offered 
as an effective answer to the main prob- 
lems. 


Why Must Statement Ads 
be so Deadly Dull? 


Of the forty banks that advertised 
their annual Statements of Condition for 
1959 in a leading banking publica- 
tion, all but four were content to pre- 
sent a dry tabulation of figures, some- 
times relieved by the next most glamor- 
ous feature: a list of the directors. Or 
an occasional “trade-mark” or map in- 
sert. What could be better calculated to 
make the prospective customer rush into 
the bank than the item “Customers Lia- 
bility on Acceptances Outstanding,” or 
“Reserves for Taxes”? 

As a matter of fact, the huge totals 
of millions or billions of Resources may 
have the effect of discouraging the poor 
little guy needing only a $250.000 loan 
or having such a ‘small’ estate. Publica- 
tion of bank figures qualifies as news, 
and they are scruitinized by the finan- 
cial community; but in these days of 
banking for the masses, it might,be well 
to use interpretive subheads, and to 
make the copy more attractive. Since 
the space has to be paid for anyway, 
why not take a bit more and get some 
mileage out of it? An _ eye-appealing 
border, a pictorial of the building or 
some department the civic room 
where such is provided), or a scene of 
some community beauty spot can go a 
long way to dress up an otherwise cold 
tabulation. The Highlights of the Year 
featured in many banks’ annual reports 
are another source of interest that could 
readily be combined with the official 
statement. Certainly there is room for 
more imaginative use of this space. 


(or 
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TAX REDUCTION AND REVISION 


for Revenue and Justice 


J. S. SEIDMAN 


President, American Institute of Certified Public Accountants* 


UR TAX LAWS ARE HEADING FOR A 
Dedede because there is some- 
thing fundamentally wrong with any sys- 
tem where taxes instead of common 
sense run our lives. Today, good judg- 
ment takes a back seat to taxes in decid- 
ing things like where we live, what we 
do with our money, what we say in our 
wills. 

The stock market is steeped in taxes 
affecting what we buy, how long we hold 
on, whether, when and to whom we sell. 
Taxes are a deciding factor in whether 
business is done or not done, whether it 
is done as a proprietorship, partnership, 
or corporation, whether one or more 
companies are formed, whether an 
American or foreign company is organ- 
ized, whether dividends are to be paid 
and to what extent, whether there is a 
merger, sellout, liquidation or whether it 
is best to stay put. 

Four things are out of gear: Rates are 
too high; there are too many ‘loop- 
holes’; the law is too complicated; and 
enforcement is not complete. 

Tax rates are Arch Enemy Number 
One. Rates running up to 91 per cent 
truly make a collector’s item of income. 
We know how they curb incentive; but 
an equally serious threat is that human 
nature rebels against such rates by eith- 
er beating the game or not playing at all. 
Devotion to taxes instead of to business 
syphons off precious time and energy 
from much more productive pursuits. 


Lower Rates in Prospect 


Regardless of which party wins the 
November elections, lower tax rates are 
likely to be legislated next year to apply 
on 1962 incomes. Congress senses that if 
rates do not come down, a torrent of 
public criticism will. President Eisen- 
hower has recommended that any sur- 
plus of government funds be applied to 
reducing the national debt. However, the 
people are likely to insist that if there is 
a surplus, much of it go to tax reduction 
rather than debt reduction. This can 
generate more surplus and more tax re- 





*Excerpts from recent address at Commonwealth 
Club of San Francisco. Mr. Seidman’s term of of- 
fice expired last month. 
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duction because the economy will re- 
spond favorably to the stimulating ef- 
fects of lower rates. As a starter, most 
of the reduction will be applied to the 
present brackets for individuals. Com- 
panies will probably not fare as well. 
What are called “loopholes” are often 
Congress’ way of apologizing for high 
tax rates. In effect, Congress sets high 
rates and then tears down some of the 
rate structure by allowing special bene- 
fits for some taxpayers. Other taxpayers, 
who feel that they are likewise entitled 
to relief, then start helping themselves 
with all sorts of gimmicks. As a result, 
the quest for capital gain with its 25 per- 
cent tax top has become a national pas- 
time more popular than baseball and 
football. It is natural for taxpayers to 
want to make capital gains out of their 
salaries, dividends and royalties because 
Congress permitted that for a few. 


Examples of Discrimination 


Two people earning the same total 
amount over the same period of years 
often end up paying widely different 
taxes. A man on a regular salary of 
$20,000 a year for five years pays a 
much lower tax on his $100,000 than a 
business pioneer who goes through a 
four year barren period and makes a 
$100,000 killing in the fifth year. The 
cure, long advocated by the American 
Institute of Certified Public Accountants 
and others, is some sort of averaging of 
income over a period of years. 


Homeowners can get as a deduction 
interest and taxes on their residences, 
but the fellow who rents his home is told 
that rent is a purely personal item, not 
deductible. Life insurance presents a 
similar situation: an employee with a 
$100 salary who pays $5 life insurance 
premium, pays a tax on $100, but the 
tax is figured on only $95 if the em- 
ployer pays the $5 premium as part of a 
group insurance. 

Any favor done for one group of tax- 
payers means that all others must pick 
up the tab. They are getting increasing- 
ly restless about this. Trade associations 
and labor unions are examples of organ- 


izations that don’t pay taxes. So are cer- 
tain mutual insurance companies, farm. 
ers’ cooperatives and teachers’ organiza. 
tions. More and more taxpayers are ask. 
ing ‘why exemption for them and not for 
me?’ The revenue holes created by pri- 
vate foundations, and the tax gimmicks 
that go with so-called charitable giving, 
all need closing up, or else taxpayers 
who can’t get in on these benefits will 
blow their tops. 


People want to know how it is that a 
wealthy man can, because of taxes, ac- 
tually make money by giving to charity. 
They hear about private foundations, in- 
to which a rich man can put his money, 
getting a deduction just as though he 
had parted with it for charity, and still 
keep control over the money. To be sure, 
he can’t employ it for direct profit to 
himself, but he can build it up and exer- 
cise its power and prestige. If what he 
puts into the foundation’s portfolio is 
the controlling interest of an enterprise, 
he can use it to control the management. 


A Series of Gordian Knots 


It is ironical that many of the tax 
complexities grow out of the desire of 
Congress to do right by taxpayers. Yet 
the elimination of an inequity seems to 
spawn a whole generation of its, ands, 
and buts. For example, Congress wisely 
recognizes that a company that merely 
changes its capitalization, or for good 
business reasons divides up into many 
corporations, or consolidates many cor- 
porations into one, can do so tax-free 
because these are changes only in setup 
within the corporate family. But there 
are such complicated limitations, excep- 
tions, and procedures that the going is 
pretty uncertain and frustrating. 

There is a real dilemma here. If these 
exceptions are not made, then there will 
be no protection from improper use of 
the relief. Congress has to keep one step 
ahead of taxpayers’ ingenuity for get 
ting around the law. On the other hand, 
the exceptions get so complicated and 
wearisome as to deny relief to those for 
whom it was originally intended. 


(Continued on page 1001) 
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RicHARD L. SIMON, co-founder of their lives, and 90% of the balance of 


Simon & Shuster, Inc., publishers, be- 
queathed his home in Riverdale, New 
York, and all of his personal effects, to 
his wife. To each of his brothers and 
sisters surviving him, he bequeathed 2% 
of his net distributable estate, and to his 
two brothers-in-law he bequeathed 1% 
each. In addition, he bequeathed $100,- 
000 in trust to pay the income to an 
old family friend, and $50,000 in trust 
to pay the income to his mother-in-law; 
the remainder of each trust to his chil- 
dren. 


The residue of his estate was divided 
into two parts — one part being a mari- 
tal deduction trust and the other a non- 
marital trust. The income from the non- 
marital trust is to be sprinkled among 
his wife and children. The income from 
the marital trust is to be paid solely 
to his wife, with a power of invasion 
of principal for her benefit. The re- 
mainder of the marital trust is to pass 
as Mrs. Simon may appoint, or in de- 
fault of such appointment, to continue 
in further separate trusts for the chil- 
dren until each shall attain the age of 
30. The remainder of the non-marital 
trust is to continue in separate trusts 
for each of the children until they at- 
tain age 30. 


Mr. Simon named Bankers Trust Co. 
of New York, his attorney, Rene A. 
Wormser, and his friend, Lawrence 
Fertig, as co-executors and co-trustees 
under the will. 


ERWIN W. RoEMER, former president 
of the Chicago Bar Association, left 
an estate inventoried at approximately 
$525,000. After providing for the distri- 
bution of his personal property to his 
wife and three nephews, Mr. Roemer di- 
rected that the remainder of his estate 
be held in trust by the Oak Park Trust 
and Savings Bank. The trustee is di- 
rected to invest in common stocks and 
it need not limit itself to “blue chips,” 
but is authorized to invest in over-the- 
counter stocks if it believes it prudent 
to do so. During Mrs. Roemer’s lifetime, 
the trustees are requested to consult her 
in advance of any sale or purchase of 
securities, 

Designated monthly payments are to 
be made from the trust income to testa- 
tor’s wife, sister, and nephews during 
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the income is to be paid to the Chicago 
Home for Incurables. The trust is to 
terminate upon the death of the last 
survivor of the individual beneficiaries 
and the remainder of the principal and 
accumulated income paid to the Home. 


In view of the inflationary movement 
in this country, the decedent directed 
the trustee to increase payments to the 
income beneficiaries to the extent that 
purchasing power of the dollar is re- 
duced as determined by the U.S. De- 
partment of Labor. No change in the 
payments is to be made until the pur- 
chasing power has fallen 5% from the 
date of his death. Mr. Roemer’s law 
partner was named executor. 


JOHN P. MARQUAND, who wrote “Point 
of No Return” as well as the Pulitzer 
Prize-winning “The Late George Apley,” 
provided in his will for the cremation 
of his body and burial of the ashes in 
Newburyport, Mass. He bequeathed 
$25,000 to three individuals and devised 
Kents Island in Newburyport to the 
three children of his second marriage, 
expressing the “hope that Kents Island 
may remain in my family as long as 
any of said three children, or their is- 
sue, have an interest in it.” All literary 
correspondence is bequeathed to Harvard 
University. The residue of the estate is 
to be divided between children of his 
first marriage — three-quarters to his 
daughter and one-quarter to his son, this 
unequal division being dictated by the 
testator’s “belief that my daughter... 
always will be in greater need of as- 
sistance than my son,” and the further 
acknowledgment that the other three 
children were otherwise adequately pro- 


vided for. 


Mr. Marquand appointed his literary 
agent and one of his daughters as 
“literary executors” and directed them 
to impound all his papers and corre- 
spondence as soon as possible after his 
death in order for them to determine 
which papers have any value and which 
should be destroyed. The literary execu- 
tors are granted the authority to deal 
with his copyrights and to make ar- 
rangements for the further publication 
and reproduction of his writings. Two 
other individuals are named as execu- 
tors. 


OscAaR HAMMERSTEIN II, Broadway 
producer and librettist, devised certain 
real property in Bucks County, Pa., to 
his son, and bequeathed $20,000 to his 
daughter, and directed that each gift is 
to bear its burden of estate, transfer and 
inheritance taxes. To his wife, he de- 
vised all other realty in Bucks County 
and all his property in Jamaica, B.W.I. 

The residuary estate is to be divided 
into two shares: “Part A” is to be com- 
posed of “Theatrical Assets,” and “Part 
B,” the balance of the estate. Forty-nine 
per cent of the former share is to be 
distributed to Mrs. Hammerstein and the 
other 51% is to be held in trust for a 
period measured by the lives of his 
grandchildren living at his death. The 
trustees are directed to pay 3/51 of the 
income to Howard E. Reinheimer, a 
friend and his attorney, and 48/51 to 
testator’s children and the children of 
his wife. Upon termination of the trust, 
97% of the remainder is to be distributed 
to his issue and 3% to Mr. Reinheimer 
or to whom he may appoint in his will. 
“Part B” is to be distributed as follows: 
49% to the widow, 3% to his friend, and 
48% to his children and children of his 
wife. 

The executors and trustees, his wife, 
son, and Mr. Reinheimer, are directed to 
probate the will in New York and to 
administer the trusts under its laws. The 
will provides for a “family executor” 
and if at any time no family member 
is willing or is qualified to serve as 
such, the Irving Trust Co. is named to 
fill the vacancy. The executors and 
trustees, beneficiaries and other persons 
interested in the estate are directed to 
consult with “my good friend and col- 
laborator, Richard Rodgers, and my 
friend, Howard E. Reinheimer, as to 
their judgment and advice concerning 
the handling of all ‘Theatrical Assets,’ ” 
and “shall cooperate with them in man- 
agement of such assets with respect to 
which Richard Rodgers and I were col- 
laborators and partners.” 


ArcH W. MCFARLANE, dean of Iowa 
legislators, bequeathed the residue of his 
estate in trust, the income to be dis- 
tributed to his wife, and upon her death, 
to his brother and wife and to the sur- 
vivor of them for life. If the two latter 
persons should predecease Mrs. Mc- 
Farlane, one-third of the trust remain- 
der is to be distributed to an employee 
of the fuel company bearing testator’s 
name. This employee also receives a 
$5,000 legacy. Of the other two-thirds of 
the remainder interest, various char- 
itable organizations are specified as 
recipients of cash bequests totalling 
$31,000, and $6,000 is to be used for the 
education of four sons of a relative. The 
balance of the interest is to be held in 
further trust for 20 years for the bene- 
fit of four designated hospitals who are 
also named as remaindermen, 

The will authorizes the trustees to con- 
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tinue operation of the fuel company for 
a period of three years, or a longer 
period, if the company prospers and the 
trustees so recommend. The trustees are 
also authorized to retain securities and 
other investments received by them, but 
new investments must be in compliance 
with the Iowa statutes governing invest- 
ment of fiduciary funds. The National 
Bank of Waterloo (Iowa) and an indi- 
vidual are named executors and trustees. 

EUGENE H. Birp, president of Eastern 
Gas and Fuel Associates, gave $5000 to 
each of three individuals and all tangible 
personalty to his widow. One-half of the 
adjusted gross estate as finally deter- 
mined for Federal estate tax purposes, 
less the value of realty and the value of 
certain interests in joint-ventures which 
are given to Mrs. Bird, is to be held in 
trust for his wife. In default of ap- 
pointment of the trust principal, it is 
to fall into the residuary estate. 

The residuary is to be held in trust 
during the lives of testator’s wife and 
their daughter and terminates upon the 
death of the survivor of them, provided 
that there are no children of the daugh- 
ter then living or all of them are over 
the age of thirty. If at that time, there 
are children of the daughter who have 
not yet attained that age, the trust is 
not to terminate until such children 
shall have reached 30, or, in the event it 
shall occur sooner, the trust is to ter- 
minate 21 years after the death of the 
last survivor of testator, his wife and 
daughter. 

The trust income is to be paid to de- 
cedent’s daughter and then to her issue. 
If on any payment day there is no issue 
of hers surviving, then the income is 
to be paid to the widow if she is then 
living. The remainder of the trust is to 
be paid over to his daughter’s issue, but 
if there is no issue, then to those persons 
who would have been testator’s heirs 
had he died immediately after the ter- 
mination of the trust, unmarried, intes- 
tate, and domiciled in Massachusetts. 

The executors, an individual and Na- 
tional Shawmut Bank of Boston, who 
are also designated as trustees, are 
authorized to exercise any options Mr. 
Williams may have had at the date of 
his death to purchase stock of the com- 
pany of which he was president and to 
borrow funds deemed necessary for such 
purchase. 

A A A 


ESTATE AND GIFT TAXES COVER 
U.S. POSSESSIONS 


Residents of U.S. possessions who ob- 
tained U.S. citizenship solely by their 
connection with the possessions will be 
treated as “nonresidents not citizens” for 
estate and gift tax purposes, under new 
law P.L. 86-779. Their estates will also 
qualify for the proportion of the $60,000 
exemption which the gross estate in U.S. 
bears to the total, but not less than 
$2,000. Effective date is Sept. 15, 1960. 
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Books 


The Law of Federal Gift and Estate 
Taxation 


JACOB MERTENS, Lofit Publications, 
Saugerties, N. Y. (6 vol., $150). 


Inc., 


Mr. Mertens published his well known 
“Law of Federal Income Taxation” in 
1942. In his present work, he resumes 
his comprehensive analysis of the law of 
Federal taxation in a six-volume study of 
Federal gift and estate taxation, and 
has produced a detailed study of the 
statutory provisions in these areas as in- 
terpreted by decisional law and treasury 
regulations. 

Each section of the gift and estate tax 
portions of the Code is quoted in full 
and the original provisions of the statute 
and subsequent amendments, including 
those of the Technical Amendments Act 
of 1958, accompanied by an account of 
the variations between the wording of 
the tentative and the final regulations 
under the 1954 Code. The usefulness of 
this work is enhanced by an extensive 
system of indexing by’ subject, case, 
statute, ruling and regulation. 

Among other features important to 
the tax practitioner, the author has in- 
cluded the pertinent portions of congres- 
sional committee reports setting forth 
the legislative history of present statu- 
tory provisions. Also of special interest 
are materials indicating the extent to 
which local law may cause variations in 
the estate tax liability, and the basic dif- 
ferences in the tests determining the gift 
or estate tax and their interrelationship 
with the income tax. 

Basic principles and concepts are the 
subject of Volume 1 and included therein 
are chapters on the interrelationship of 
the gift, estate and income tax statutes, 
consideration and valuation, and the ap- 
plication of state law. Volumes 2, 3 and 
4 cover the field of Federal estate tax- 
ation; the first two analyze factors in 
the determination of the gross estate, 
while the other examines the elements 
essential to the determination of the 
taxable estate. Volumes 5 and 6 include 
chapters on Federal gift taxation and 
the liability for and the procedures for 
the assessment and collection of gift 
and estate taxes, the final volume also 
containing the indices and tables. 

Supplementation will be monthly, and 
quarterly and annual cumulative sup- 
plements will be supplied by the author, 
so that this monumental treatise will 
retain its utility over the years. 


ARTICLES 


Social Science Research for Legisla- 
tive Reform 

ALLISON DUNHAM, American Bar Association 

Journal, September, 1960 (1155 E. 60th St, 

Chicago 37; $.75). 

Lawyers have long advocated the use 
of social science research in the solu- 
tion of legal problems. The author in 
this article discusses the usefulness and 
the limitations of the use of social 
science search in the area of intestate 
succession, and indicates some of the 
difficulties involved in constructing a re- 
search project to obtain data for the 
drafting of a reform distribution statute. 
He concludes that social science research 
will not disclose solutions, but it will 
increase factual knowledge essential for 
the task of the legislator. 


Use of Powers of Appointment in Es- 
tate Planning 

EDWARD C. HALBACH, Jr., Iowa Law Re- 

view, Summer, 1960 (Iowa City; $1.75). 

The power of appointment is a valu- 
able tool in estate planning as it offers 
a variety of forms through which the 
benefits of ownership may be conferred 
upon a beneficiary while avoiding cer- 
tain detrimental aspects of such owner- 
ship. Flexibility in estate planning, op- 
portunities for minimizing taxes, the 
avoidance of probate, and the avoidance 
of creditors’ claims are cited by the 
author as the more compelling reasons 
for using powers of appointment. In- 
cluded in this study is consideration of 
powers of appointment in relation to the 
rule against perpetuities, factors bear- 
ing upon the choice of the type of power 
to be employed, and certain drafting 
problems frequently encountered and 
some suggested solutions. 


Applying Rule Against Perpetuities 
to Remainders and Executory In- 
terests 
ROBERT J. LYNN and JOHN W. VAN 
DOREN, University of Chicago Law Review, 


Spring 1960 (5750 Ellis Ave., Chicago 37; 
$2.25). 


It is the purpose of the authors to 
demonstrate that, with respect to re- 
mainders and executory interests, the 
rule against perpetuities is not as defini- 
tive as is commonly assumed. Following 
a discussion of the Rule as enunciated 
by Gray, the balance of the article is 
devoted to an examination of recent de- 
cisions. The authors conclude that de- 
pendence upon time-honored classifica- 
tions of future interests often represent 
“an excuse for decision rather than 4 
reason.” 

To a great extent, these classifications 
are being abandoned by the modern 
courts, wherein there is a growing 
tendency to base solution of problems in 
this area on considerations extrinsic to 
orthodox precepts. 
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Apportionment and Other Remedies 
of Income Beneficiary When Trus- 
tee’s Retention of Unproductive 
Property Causes Loss or Termina- 
tion of Income 
BRUCE M. STIGLITZ, Michigan Law Review, 
May, 1960 (Hutchins Hall, Ann Arbor; $2.00). 
As the title indicates, the subject of 

study of this article is apportionment 

and other remedies available to an in- 
come beneficiary where a trustee retains 
unproductive property. The apportion- 
ment of the sales proceeds of unproduc- 
tive trust property has often perplexed 
the courts, and the author analyzes solu- 
tion of this problem under the common 
law, the Restatement of Trusts and the 

Uniform Principal and Income Act. Ap- 

portionment problems arising when the 

trustee’s retention of such property con- 
stitutes a breach of trust are also ex- 
amined. 


Trusts to Provide College Education 
for Adult Children 

ROLLIN C. HUGGINS, Jr., Illinois Bar Journal, 

August, 1960 (424 So. Second St., Springfield; 

$1.00). 

If trust income is used to supply a 
college education to a child, and if the 
parent has a legal obligation to furnish 
such an education, such income will be 
taxed to the parent. The question arises 
as to the tax status of trust income used 
to provide a college education for an 
adult child. The author maintains that 
the answer is determinable by whether 
or not local law requires a parent to 
furnish such an education, and he be- 
lieves that certain recent cases in Illinois 
demonstrate that a parent in that state 
may be under such an obligation and 
thus, necessarily, must bear the burden 
of paying the taxes on the trust income 
used in fulfilling that obligation. 


Ordinary Compensation Arrange- 
ments for the Closely Held Corpo- 
ration 
R. T. BOEHM, University of Cincinnati Law 
Review, Spring, 1960 (Cincinnati 21; $1.50). 
“So long as the corporation continues 

to be a special unit for taxation, and 

its distribution taxed variously de- 
pendent upon special characteristics, the 

salary will be available for use as a 

handy and often profitable disguise.” The 

task of the tax administrator in the 
area of compensation arrangements for 
closely held corporations is to identify 
true compensation and thereby indicate 
whether “wage payments are perhaps 
partially something else masking behind 

a pseudonym.” The author sets forth in 

this article a detailed commentary upon 

factors often determinative of this issue. 

Insurance and Other Fringe Benefits 
HARLAN POMEROY, University of Cincinnati 
—— Spring, 1960 (Cincinnati 21; 


There are several types of benefits 
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that may be furnished an employee by 
a corporate employer which may afford 
tax advantages to both parties in that 
they may be deductible by the employer 
and yet not be includable in the taxable 
income of the employee. However, there 
are dangers to be guarded against if one 
or the other or both of the benefits are 
not to be forfeited. Included in this 
study is a discussion of the approaches 
that have been used in surmounting tax 
difficulties in life insurance arrange- 
ments, accident, health, and medical 
plans, curtesy discount benefits, death 
benefits, and various other fringe benefit 
plans. 


A Probate Judge Looks at Estate 

Planning 

FRANK L. McAVINCHEY, Illinois Bar Jour- 

nal, August, 1960 (424 So. Second St., Spring- 

field; $1.00). 

Judge of the Probate Court in Michi- 
gan for the past 27 years, the author 
illustrates, with descriptive analyses of 
cases within his personal experience on 
the bench, numerous examples of inade- 
quate or thoughtless estate planning and 
poor will draftsmanship. The author’s 
method of emphasizing the value of com- 
petent planning by reference to actual 
fact patterns which have resulted in ap- 
palling inequities is singularly effective 
in awakening the reader to the com- 
pelling importance of the “non-tax” 
aspects of estate planning. 


Changes Foreseen in Taxes on Pow- 
ers, Attribution of Income, Multi- 
ple Trusts 
WILLIAM K. STEVENS. The Journal of Taxa- 


tion, August, 1960 (147 E. 50th St., New York 
22; $1.50). 


The law of trusts — in relation to the 





nature of the trust relationship, the 
powers and duties of the trustee, and 
the rights and remedies of beneficiaries 
— is fairly stable, but the laws of Feder- 
al taxation relating to trusts are in a 
constant state of flux. Therefore, in 
order to properly advise a client, an at- 
torney must, in addition to informing 
him of the tax consequences of a pro- 
posed plan under the present law, give 
him “the benefit of an educated guess as 
to whether or not the arrangement is 
likely to stand up under future develop- 
ments and possible changes in tax law.” 
As the title of the article indicates, the 
author anticipates changes in the law 
governing taxation of irrevocable trusts 
in regard to powers, incomes attribu- 
tion, and multiple trusts, and he presents 
here a detailed analysis of problems in 
these areas. 


Drafting Marital Deduction Provis- 
ions 


RICHARD L. McCANDLESS. Dickinson Law 
Review, June, 1960 (Carlisle, Pa.; $2.00). 


It is the purpose of this article to 
study drafting problems which frequent- 
ly arise in the utilization of the marital 
deduction, and to examine recent cases 
and administrative rulings in this area. 
A discussion of the merits and draw- 
backs of the common disaster, time, and 
simultaneous death clauses is followed 
by a comparison of the results achieved 
through the use of the pecuniary and 
fractional formulas. The author also in- 
cludes in his study of marital deduction 
clauses, an examination of the conditions 
necessary to qualify property for the 
deduction where the will provides for a 
life estate with a power of appointment. 
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ESTATE TAX 


Jointly held property includible in es- 
tate in absence of proof of surviving 
joint tenant’s contribution. At date of 
death decedent was possessed of some 
3,928 mutual fund shares, half of which 
were registered in his and his son’s 
names as joint tenants, and other half 
in his and his daughter’s names as joint 
tenants. There was no evidence that any 
part of consideration was furnished by 
either decedent’s son or daughter. Com- 
missioner included full value of shares 
in decedent’s estate. 

HELD: For Commissioner. Section 
2040 of 1954 Code permits exclusion of 
value of jointly held property only to 
extent surviving joint tenant has fur- 
nished consideration for his interest. 
Since all of consideration was provided 
by decedent, full value of shares is in- 
cludible in his estate. Est. of Leo J. 
Dutcher v. Comm., 34 TC No. 95, Aug. 
31, 1960. 


Transfer for valuable consideration not 
includible in estate. In 1932 decedent 
created trust reserving to herself right 
to three-fifths of income. Trustee pos- 
sessed discretionary power to distribute 
principal to beneficiaries, and thus de- 
cedent possessed limited right to prin- 
cipal which she never exercised. Some 
eight months prior to her death from 
cancer, decedent assigned to her son 
60% of her income interest in trust. He 
paid her $140,000, this price being estab- 
lished by use of actuarial tables in Com- 
missioner’s Regulations. Commissioner 
included trust corpus in decedent’s es- 
tate. Estate paid deficiency and insti- 
tuted action for refund. 

HELD: For estate. Although transfer 
of life estate was made in contemplation 
of death, it was made for adequate and 
full consideration. At no time did dece- 
dent request or receive any portion of 
trust principal. Corpus was not includ- 
ible in estate. C. Allen, Exr. v. U.S., D.C. 
Col., July 21, 1960. 


Transfer held to be in contemplation 
of death where motive was to effectuate 
equal testamentary distribution of prop- 
erty. Within three years of her death 
and at same time she executed her will, 
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decedent transferred her one-half inter- 
est in partnership to her son. Son al- 
ready owned other half. In her will, de- 
cedent provided for bequests to each of 
her daughters in amount equal to her 
one-half interest in partnership. In 
codicil later executed she referred to 
transfer and indicated her desire to 
have like amounts go to each of her 
daughters. She was 70 years of age, had 
been subject to extreme overweight and 
arthritic condition. Coronary thrombosis 
caused her death. Commissioner included 
transfer in estate on ground that it was 
made in contemplation of death. Estate 
maintained that at time of son’s gradu- 
ation from college her deceased husband 
had promised that son would be taken 
into business as partner, and her motive 
in making transfer was to fulfill her de- 
ceased husband’s promise, which consti- 
tuted dominant life motive. 

HELD: For Commissioner. Viewed in 
light of decedent’s age, physical condi- 
tion, and her patent emphasis on equal 
distribution of her estate, dominant mo- 
tive for transfer was thought of death. 
Son already was partner in business at 
time of transfer. Transfer was part of 
integrated plan for over-all testamentary 
disposition and was made in contempla- 
tion of death. Est. of Helen Brown Good- 
man v. Comm., T.C. Memo. 1960-173, 
Aug. 31, 1960. 


Marital deduction where trustee had 
right to invade corpus of trust. Surviving 
spouse was life income beneficiary of 
testamentary trust. She had power to 
invade corpus to extent of $10,000 an- 
nually, and she was given general power 
of appointment over remainder interest. 
At trustees’ discretion, however, widow 
was to receive $5,000 per year for edu- 
cation and support of her daughter. 
Widow, son and bank were appointed 
trustees. Estate claimed marital deduc- 
tion for value of trust property. Com- 
missioner denied deduction. 

HELD: For Commissioner. Corpus 
was subject to trustees’ power to ap- 
point part thereof to person other than 
surviving spouse. Widow alone could not 
determine what would be left in trust. 
She thus had no power to deal with en- 
tire corpus “in all events,” as required 
by taxing laws in order to qualify for 


Peseta Coating POD Nip ne Reese nsirini coe diss 


FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 


Foosaner, Saiber & Schlesinger, Newark, New Jersey 








marital deduction. Est. of H. Gelb et al 
v. Comm., T.C. Memo 1960-187, Sept. 12, 
1960. 


INCOME TAX 


Donor of stock to university held tax- 
able on sale made by donee. Taxpayer 
president made $500 pledge to university 
on behalf of his corporation. Taxpayer 
owned 1000 shares of stock having cost 
basis to him of $10,444. He had received 
cash offer of $42,500 for stock. He 
pledged stock as security for loan of 
$42,000 and then donated his equity of 
$500 in stock to university. University 
sold stock, paid off loan, and after pay- 
ing stock transfer taxes received $484. 
Taxpayer claimed difference between 
cost basis and $42,500 was non-taxable 
income. Commissioner determined differ- 
ence between cost and $42,000 repre- 
sented long-term capital gain. 

HELD: For Commissioner. Substance 
of transaction was disposition by tax- 
payer rather than by university. Gain 
is taxable to donor-taxpayer. Magnolia 
Development Corp. v. Comm., T.C. Memo 
1960-177, Aug. 31, 1960. 


Grantor taxable on trust income where 
right to terminate trust is_ retained. 
Grantors of family trusts retained con- 
trol over trust corpus and income, in 
addition to retaining power to designate 
various beneficiaries of income and right 
to terminate trust. Upon being notified 
of grantors’ intention to alter and amend 
trust, one of beneficiaries brought action 
in state Probate Court. As result of 
action, right to alter terms of trust in- 
strument was substantially curtailed. 


Commissioner charged grantors with 
trust income. 
HELD: For Commissioner. Curtail- 


ment of powers was not sufficient to alter 
grantors’ substantial power of control 
over trust. Trust income was taxable to 
grantors. John S. Gurich v. Comm., T.C. 
Memo. 1960-189, Sept. 14, 1960. 


Contribution of realty to employees’ 
trust subject to capital gain. Taxpayer 
corporation contributed real estate to 
its exempt employees’ trust. Fair mar- 
ket value of properties at time of con- 
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tribution was substantially in excess of 
bases of property in hands of corpora- 
tion. On corporate return, taxpayer de- 
ducted fair market value of real estate 
as its contribution to trust. Commissioner 
dewermined that difference between bases 
and fair market value of property was 
taxable to corporation as capital gain. 
Corporation paid tax and sued for re- 
fund. District Court granted refund on 
ground that corporation received no 
money or property having feir market 
value and thus there was no “amount 
realized” from contribution to trust. 

HELD: District Court reversed. 
“Property” received is economic gain to 
taxpayer measured by market value 
which was used as deduction on cor- 
porate tax return. Corporation is sub- 
ject to tax on capital gain. U.S. v. Gen- 
eral Shoe Corp., 6th Cir., Sept. 2, 1960. 


GIFT TAX 


Substitution of notes did not result in 
gift. Taxpayer’s husband was indebted 
in substantial amount to bank. Hus- 
band’s partnership held seat on New 
York Stock Exchange. Under rule 
adopted by Exchange, each partner in 
member firm was required to submit de- 
tailed account of his indebtedness. Fear- 
ing that such large indebtedness would 
cause partnership to lose seat on Ex- 
change, husband requested bank to sub- 
stitute note signed by his wife in lieu 
of his note. Husband’s security was re- 
tained by bank as collateral. Wife’s 
estate was only worth $15,780 at that 
time. Commissioner determined that 
transaction constituted taxable gift on 
ground that husband was relieved of his 
indebtedness by execution of wife’s note. 

HELD: For taxpayer. Wife trans- 
ferred no property or interest in proper- 
ty but only promise to do so in future 
if called upon by bank. All parties in- 
tended to look to husband’s collateral 
for liquidation of obligation and not to 
wife. Until bank took steps to levy 
against wife’s separate property, she 
did not intend to nor did she part with 
dominion or control of any of her prop- 
erty which would give rise to taxable 
gift. Eleanor A. Bradford v. Comm., 34 
T.C. No. 107, Sept. 16, 1960. 


REVENUE RULINGS 


Income Tax: Recovery of past-due in- 
terest on “flat” bonds constitutes capital 
gain. Taxpayer purchased bonds “flat,” 
that is, bonds on which interest was in 
default, but which were traded without 
interest included. Market 
price of bonds was their full price. 

Service rules that payments of unpaid 
accrued interest applicable to periods 
before date of acquisition of bonds con- 
stitute amounts received “upon retire- 
Ment of bonds,” under section 117(f) 
of 1939 Code (sections 61(a) and 1232 
*f 1954 Code), and are entitled to capital 
gain treatment. This is rule regardless 
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of any expectancy that principal or face 
amount of bonds ultimately will be col- 
lected. Interest which accrues after ac- 
quisition represents ordinary income. 
Rev. Rul. 60-284, I.R.B. 1960-35, 28. 


Income Tax: Employee’s right to with- 
draw contributions plus interest does not 
disqualify employees’ pension plan. Un- 
der employees’ contributory pension trust 
participant had right, prior to termina- 
tion of his employment, to withdraw 
from plan. In such event he was entitled 
to cash payment of his contributions to 
plan plus two per cent interest com- 
pounded annually. 

Service rules that plan giving partici- 
pant this right will not fail to qual- 
ify. Since Commissioner recognizes em- 
ployee’s right to withdraw own contribu- 
tion, right to receive any increment 
actually earned on his contributi.. will 
not disqualify plan. Rev. Rul. 60-281, 
I.R.B. 1960-37, 20. 


Income Tax: Distribution to partici- 
pant of employer’s contributions to pen- 
sion plan prior to termination of employ- 
ment disqualifies plan. Under employees’ 
contributory pension plan employee was 
entitled to withdraw at any time his ag- 
gregate contributions plus amount, in 
lieu of interest, which increased from 
two per cent of such contributions after 
one year of participation to maximum of 
twenty per cent after ten years and 
thereafter. 

Service rules that withdrawal of 
amounts other than those actually earned 
on employees’ own contributions consti- 
tutes distribution of employer’s contri- 
butions. Such result will cause plan to 
fail to qualify. Rev. Rul. 60-281, I.R.B. 
1960-37, 20. 


TECHNICAL INFORMATION 
RELEASE 


Income Tax: Commissioner will not 
follow Reed v. United States, 277 F. 2d 
456, holding employees’ death benefits 
non-taxable. Commissioner holds _ that 
benefits are controlled by section 101 (b) 
and only $5,000 thereof are excludible 
from gross income. T.I.R. No. 252, Sept. 
12, 1960. 

A A @ 
TAX REDUCTION 


(Continued from page 996) 


The opposite side of the coin is relief 
that feeds on relief. Percentage deple- 
tion, allowing tax-free recovery of more 
than the capital investment, was first de- 
signed to encourage just the oil industry, 
essential to national security. Then in all 
justice it had to be extended to oil’s 
competitor — coal. Many metals came 
on the list. Now there is a long cast of 
characters with even clam and oyster 
shells in the act. Furthermore, everytime 
one item was added, it had to be pain- 
stakingly defined and dozens near it that 


weren't intended to benefit had to be de- 
scribed. 

In the process of things like this, a 
law of over a thousand pages has grown 
up like Topsy. The first principle of a 
sound tax structure is that the law be so 
definite that every taxpayer knows his 
burden; the one we have, however, at 
times baffles even the experts. Instead of 
being an act to raise revenues for the 
United States, it is closer to an act “to 
relieve unemployment among tax advis- 
ors, including accountants.” 


Simplicity via Rate Cuts 

The only hope is that with rate reduc- 
tions some of the complicated provisions 
can be eliminated entirely. If, for exam- 
ple, the higher personal tax rates could 
be cut to something approaching 25 per 
cent, the need for a 25 per cent capital 
gains tax would disappear. A lower tax 
bite would reduce the occasion for spe- 
cial handling of some situations. People 
would then be willing to indulge a few 
inevitable inequities. 

Averaging income over a period of 
years would cure many ills. It could 
eliminate the need for the favored capi- 
tal gains tax, the basic idea behind 
which is that no one should be taxed in 
one year for profits that have been de- 
veloping over a longer period. With 
averaging, the complicated loss carry- 
over would go, too. As it stands now, it’s 
nothing but an involved system of aver- 
aging losses. A single system of averag- 
ing both profits and losses would stream- 
line the tax law and relieve taxpayer 
discontent. 

A taxpayer who is put through his 
paces by government audit takes it good- 
naturedly, if he feels that everybody else 
is made to toe the mark too. Millions of 
simple returns don’t require that type of 
audit, but even on returns where field 
examination can mean pay dirt, the gov- 
ernment just doesn’t have the staff for 
complete coverage. Some taxpayers 
therefore start taking chances to see if 
they can get by. 

The Treasury Department has consis- 
tently pointed out the need for more 
field eXaminers. Congress has recently 
allowed some increase. Still more will 
have to be taken on in time. The govern- 
ment is also going in for electronic 
equipment. That will help the auditing 
processes considerably. However, no 
matter which way we cut it, our tax bill 
will be large because there are large 
domestic and world problems. High tax- 
es are bearable if they are equitable, un- 
derstandable and enforceable. The pres- 
ent law runs afoul of these requirements. 
A revolution in the law is the answer. 
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ESTATE TAX 


Jointly held property includible in es- 
tate in absence of proof of surviving 
joint tenant’s contribution. At date of 
death decedent was possessed of some 
8,928 mutual fund shares, half of which 
were registered in his and his son’s 
names as joint tenants, and other half 
in his and his daughter’s names as joint 
tenants. There was no evidence that any 
part of consideration was furnished by 
either decedent’s son or daughter. Com- 
missioner included full value of shares 
in decedent’s estate. 


HELD: For Commissioner. Section 
2040 of 1954 Code permits exclusion of 
value of jointly held property only to 
extent surviving joint tenant has fur- 
nished consideration for his interest. 
Since all of consideration was provided 
by decedent, full value of shares is in- 
cludible in his estate. Est. of Leo J. 
Dutcher v. Comm., 34 TC No. 95, Aug. 
31, 1960. 


Transfer for valuable consideration not 
includible in estate. In 1932 decedent 
created trust reserving to herself right 
to three-fifths of income. Trustee pos- 
sessed discretionary power to distribute 
principal to beneficiaries, and thus de- 
cedent possessed limited right to prin- 
cipal which she never exercised. Some 
eight months prior to her death from 
cancer, decedent assigned to her son 
60% of her income interest in trust. He 
paid her $140,000, this price being estab- 
lished by use of actuarial tables in Com- 
missioner’s Regulations. Commissioner 
included trust corpus in decedent’s es- 
tate. Estate paid deficiency and insti- 
tuted action for refund. 


HELD: For estate. Although transfer 
of life estate was made in contemplation 
of death, it was made for adequate and 
full consideration. At no time did dece- 
dent request or receive any portion of 
trust principal. Corpus was not includ- 
ible in estate. C. Allen, Exr. v. U.S., D.C. 
Col., July 21, 1960. 


Transfer held to be in contemplation 
of death where motive was to effectuate 
equal testamentary distribution of prop- 
erty. Within three years of her death 
and at same time she executed her will, 
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decedent transferred her one-half inter- 
est in partnership to her son. Son al- 
ready owned other half. In her will, de- 
cedent provided for bequests to each of 
her daughters in amount equal to her 
one-half interest in partnership. In 
codicil later executed she referred to 
transfer and indicated her desire to 
have like amounts go to each of her 
daughters. She was 70 years of age, had 
been subject to extreme overweight and 
arthritic condition. Coronary thrombosis 
caused her death. Commissioner included 
transfer in estate on ground that it was 
made in contemplation of death. Estate 
maintained that at time of son’s gradu- 
ation from college her deceased husband 
had promised that son would be taken 
into business as partner, and her motive 
in making transfer was to fulfill her de- 
ceased husband’s promise, which consti- 
tuted dominant life motive. 


HELD: For Commissioner. Viewed in 
light of decedent’s age, physical condi- 
tion, and her patent emphasis on equal 
distribution of her estate, dominant mo- 
tive for transfer was thought of death. 
Son already was partner in business at 
time of transfer. Transfer was part of 
integrated plan for over-all testamentary 
disposition and was made in contempla- 
tion of death. Est. of Helen Brown Good- 
man v. Comm., T.C. Memo. 1960-173, 
Aug. 31, 1960. 


Marital deduction where trustee had 
right to invade corpus of trust. Surviving 
spouse was life income beneficiary of 
testamentary trust. She had power to 
invade corpus to extent of $10,000 an- 
nually, and she was given general power 
of appointment over remainder interest. 
At trustees’ discretion, however, widow 
was to receive $5,000 per year for edu- 
cation and support of her daughter. 
Widow, son and bank were appointed 
trustees. Estate claimed marital deduc- 
tion for value of trust property. Com- 
missioner denied deduction. 

HELD: For Commissioner. Corpus 
was subject to trustees’ power to ap- 
point part thereof to person other than 
surviving spouse. Widow alone could not 
determine what would be left in trust. 
She thus had no power to deal with en- 
tire corpus “in all events,” as required 
by taxing laws in order to qualify for 


marital deduction. Est. of H. Gelb et al 
v. Comm., T.C. Memo 1960-187, Sept. 12, 
1960. 


INCOME TAX 


Donor of stock to university held tax- 
able on sale made by donee. Taxpayer 
president made $500 pledge to university 
on behalf of his corporation. Taxpayer 
owned 1000 shares of stock having cost 
basis to him of $10,444. He had received 
cash offer of $42,500 for stock. He 
pledged stock as security for loan of 
$42,000 and then donated his equity of 
$500 in stock to university. University 
sold stock, paid off loan, and after pay- 
ing stock transfer taxes received $484. 
Taxpayer claimed difference between 
cost basis and $42,500 was non-taxable 
income. Commissioner determined differ- 
ence between cost and $42,000 repre- 
sented long-term capital gain. 

HELD: For Commissioner. Substance 
of transaction was disposition by tax- 
payer rather than by university. Gain 
is taxable to donor-taxpayer. Magnolia 
Development Corp. v. Comm., T.C. Memo 
1960-177, Aug. 31, 1960. 


Grantor taxable on trust income where 
right to terminate trust is_ retained. 
Grantors of family trusts retained con- 
trol over trust corpus and income, in 
addition to retaining power to designate 
various beneficiaries of income and right 
to terminate trust. Upon being notified 
of grantors’ intention to alter and amend 
trust, one of beneficiaries brought action 
in state Probate Court. As result of 
action, right to alter terms of trust in- 
strument was substantially curtailed. 


Commissioner charged grantors with 
trust income. 
HELD: For Commissioner. Curtail- 


ment of powers was not sufficient to alter 
grantors’ substantial power of control 
over trust. Trust income was taxable to 
grantors. John S. Gurich v. Comm., T.C. 
Memo. 1960-189, Sept. 14, 1960. 


Contribution of realty to employees’ 
trust subject to capital gain. Taxpayer 
corporation contributed real estate to 
its exempt employees’ trust. Fair mar- 
ket value of properties at time of con- 
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tribution was substantially in excess of 
bases of property in hands of corpora- 
tion. On corporate return, taxpayer de- 
ducted fair market value of real estate 
as its contribution to trust. Commissioner 
devermined that difference between bases 
and fair market value of property was 
taxable to corporation as capital gain. 
Corporation paid tax and sued for re- 
fund. District Court granted refund on 
ground that corporation received no 
money or property having fir market 
value and thus there was no “amount 
realized” from contribution to trust. 

HELD: District Court reversed. 
“Property” received is economic gain to 
taxpayer measured by market value 
which was used as deduction on cor- 
porate tax return. Corporation is sub- 
ject to tax on capital gain. U.S. v. Gen- 
eral Shoe Corp., 6th Cir., Sept. 2, 1960. 


GIFT TAX 


Substitution of notes did not result in 
gift. Taxpayer’s husband was indebted 
in substantial amount to bank. Hus- 
band’s partnership held seat on New 
York Stock Exchange. Under rule 
adopted by Exchange, each partner in 
member firm was required to submit de- 
tailed account of his indebtedness. Fear- 
ing that such large indebtedness would 
cause partnership to lose seat on Ex- 
change, husband requested bank to sub- 
stitute note signed by his wife in lieu 
of his note. Husband’s security was re- 
tained by bank as collateral. Wife’s 
estate was only worth $15,780 at that 
time. Commissioner determined that 
transaction constituted taxable gift on 
ground that husband was relieved of his 
indebtedness by execution of wife’s note. 

HELD: For taxpayer. Wife trans- 
ferred no property or interest in proper- 
ty but only promise to do so in future 
if called upon by bank. All parties in- 
tended to look to husband’s collateral 
for liquidation of obligation and not to 
wife. Until bank took steps to levy 
against wife’s separate property, she 
did not intend to nor did she part with 
dominion or control of any of her prop- 
erty which would give rise to taxable 
gift. Eleanor A. Bradford v. Comm., 34 
T.C. No. 107, Sept. 16, 1960. 


REVENUE RULINGS 


Income Tax: Recovery of past-due in- 
terest on “flat” bonds constitutes capital 
gain. Taxpayer purchased bonds “flat,” 
that is, bonds on which interest was in 
default, but which were traded without 
any accrued interest included. Market 
Price of bonds was their full price. 

Service rules that payments of unpaid 
accrued interest applicable to periods 
before date of acquisition of bonds con- 
stitute amounts received “upon retire- 
Ment of bonds,” under section 117(f) 
of 1939 Code (sections 61(a) and 1232 
0f 1954 Code), and are entitled to capital 
gain treatment. This is rule regardless 
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of any expectancy that principal or face 
amount of bonds ultimately will be col- 
lected. Interest which accrues after ac- 
quisition represents ordinary income. 
Rev. Rul. 60-284, I.R.B. 1960-35, 28. 


Income Tax: Employee’s right to with- 
draw contributions plus interest does not 
disqualify employees’ pension plan. Un- 
der employees’ contributory pension trust 
participant had right, prior to termina- 
tion of his employment, to withdraw 
from plan. In such event he was entitled 
to cash payment of his contributions to 
plan plus two per cent interest com- 
pounded annually. 

Service rules that plan giving partici- 
pant this right will not fail to qual- 
ify. Since Commissioner recognizes em- 
ployee’s right to withdraw own contribu- 
tion, right to receive any increment 
actually earned on his contributi.. will 
not disqualify plan. Rev. Rul. 60-281, 
I.R.B. 1960-37, 20. 


Income Tax: Distribution to partici- 
pant of employer’s contributions to pen- 
sion plan prior to termination of employ- 
ment disqualifies plan. Under employees’ 
contributory pension plan employee was 
entitled to withdraw at any time his ag- 
gregate contributions plus amount, in 
lieu of interest, which increased from 
two per cent of such contributions after 
one year of participation to maximum of 
twenty per cent after ten years and 
thereafter. 

Service rules that withdrawal of 
amounts other than those actually earned 
on employees’ own contributions consti- 
tutes distribution of employer’s contri- 
butions. Such result will cause plan to 
fail to qualify. Rev. Rul. 60-281, I.R.B. 
1960-37, 20. 


TECHNICAL INFORMATION 
RELEASE 


Income Tax: Commissioner will not 
follow Reed v. United States, 277 F. 2d 
456, holding employees’ death benefits 
non-taxable. Commissioner holds that 
benefits are controlled by section 101(b) 
and only $5,000 thereof are excludible 
from gross income. T.I.R. No. 252, Sept. 
12, 1960. 

A A A 
TAX REDUCTION 


(Continued from page 996) 


The opposite side of the coin is relief 
that feeds on relief. Percentage deple- 
tion, allowing tax-free recovery of more 
than the capital investment, was first de- 
signed to encourage just the oil industry, 
essential to national security. Then in all 
justice it had to be extended to oil’s 
competitor — coal. Many metals came 
on the list. Now there is a long cast of 
characters with even clam and oyster 
shells in the act. Furthermore, everytime 
one item was added, it had to be pain- 
stakingly defined and dozens near it that 


weren't intended to benefit had to be de- 
scribed. 

In the process of things like this, a 
law of over a thousand pages has grown 
up like Topsy. The first principle of a 
sound tax structure is that the law be so 
definite that every taxpayer knows his 
burden; the one we have, however, at 
times baffles even the experts. Instead of 
being an act to raise revenues for the 
United States, it is closer to an act “to 
relieve unemployment among tax advis- 
ors, including accountants.” 


Simplicity via Rate Cuts 

The only hope is that with rate reduc- 
tions some of the complicated provisions 
can be eliminated entirely. If, for exam- 
ple, the higher personal tax rates could 
be cut to something approaching 25 per 
cent, the need for a 25 per cent capital 
gains tax would disappear. A lower tax 
bite would reduce the occasion for spe- 
cial handling of some situations. People 
would then be willing to indulge a few 
inevitable inequities. 

Averaging income over a period of 
years would cure many ills. It could 
eliminate the need for the favored capi- 
tal gains tax, the basic idea behind 
which is that no one should be taxed in 
one year for profits that have been de- 
veloping over a longer period. With 
averaging, the complicated loss carry- 
over would go, too. As it stands now, it’s 
nothing but an involved system of aver- 
aging losses. A single system of averag- 
ing both profits and losses would stream- 
line the tax law and relieve taxpayer 
discontent. 

A taxpayer who is put through his 
paces by government audit takes it good- 
naturedly, if he feels that everybody else 
is made to toe the mark too. Millions of 
simple returns don’t require that type of 
audit, but even on returns where field 
examination can mean pay dirt, the gov- 
ernment just doesn’t have the staff for 
complete coverage. taxpayers 
therefore start taking chances to see if 
they can get by. 

The Treasury Department has consis- 
tently pointed out the need for more 
field eXaminers. Congress has recently 
allowed some increase. Still more will 
have to be taken on in time. The govern- 
ment is also going in for electronic 
equipment. That will help the auditing 
processes considerably. However, no 
matter which way we cut it, our tax bill 
will be large because there are large 
domestic and world problems. High tax- 
es are bearable if they are equitable, un- 
derstandable and enforceable. The pres- 
ent law runs afoul of these requirements. 
A revolution in the law is the answer. 
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CLaims — Claim Improperly Served 
Before Appointment of Administra- 
tor Barred 


Washington—Supreme Court 
In re Knapp’s Estate, 156 Wash. Dec. 495. 


Margaret Knapp died testate April 21, 
1957. John Vaughan, attorney for one of 
the beneficiaries, filed a petition to pro- 
bate the will on July 19, 1957. In Octo- 
ber 1957, King County served a claim 
for hospital services on Vaughan, and 
filed the claim in court. A contest de- 
veloped, and the will was not admitted 
to probate. In April 1958, the will was 
probated and Mildred Baker became ad- 
ministratrix with the will annexed. King 
County made no service of the claim on 
the administratrix or her attorney of 
record, The claim served upon Vaughan 
was rejected, and King County com- 
menced this action. The Trial Court en- 
tered judgment for the County. 


HELD: Reversed. The claim was barred 
by failure of the claimant to serve it 
on the administratrix or her attorney of 
record, within six months of the first 
publication of notice to creditors, as re- 
quired by statute. The statute must be 
strictly construed, and its requirements 
are mandatory. Filing of the claim prior 
to the appointment of the administratrix 
could not have been valid since such fil- 
ing could not have been accompanied by 
the required proof of service upon the 
administratrix or her attorney of record. 
A claimant cannot sue on a claim unless 
the claim is first served and filed as 
required by law. 


CLaims — Claimant Whose Work is 
Performed as Wife and Not as Em- 
ployee Cannot Recover for Serv- 
ices 

New York—Court of Appeals 
Matter of Gorden, 8 N.Y. 2d 71. 


The claimant lived with the decedent 
and was known as the decedent’s wife, 
but they were not married. For the last 
seven years of the decedent’s life the 
claimant helped the decedent operate a 
country tavern without the aid of any 
employees. The claimant seeks $18,100, 
being a weekly wage for her work, labor 
and services which she alleged the dece- 
dent orally promised to pay, and which 
was not paid. The Surrogate held that 
the claim was barred because of the 
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meretricious relationship. The Appellate 
Division reversed, allowing the claimant 
$9,000 after deducting the value of board 
and lodging. 

HELD: Reversing the Appellate Divi- 
sion: The meretricious relationship would 
not bar the claim for services under an 
agreement to be paid for services other 
than as a mistress. The decedent and 
claimant operated the tavern in the same 
manner in which they would have if they 
had been married. If the claimant had 
been an employee, she would not have 
worked twelve hours a day without de- 
manding pay. The Surrogate correctly 
found that in working at the tavern the 
claimant performed the services a wife 
would normally have performed and she 
was not an employee. The claimant can- 
not recover because her rewards fell 
short of her expectations. 


DISTRIBUTION — Property Escheats 
Automatically Where Only Heirs 
Are Incompetent to Take 


Nebraska—Supreme Court 

Semrad v. Semrad, 170 Neb. 911, 104 N.W. 2d 

338. 

In a partition suit, the state intervened 
claiming escheat on the basis that the 
heirs were aliens prohibited from inheri- 
ting under Section 76-402, Rev. Stat. 
Nebr. 1943. Intervention was filed after 
confirmation of a referee’s sale in parti- 
tion, and was dismissed by the trial 
court, 

HELD: Reversed. The statute provid- 
ing that “upon the failure of heirs, the 
title shall vest at once in the state with- 
out any inquest or other proceedings in 
the nature of office found” means “an 
absence of heirs competent to take by 
descent or devise.” No action to estab- 
lish the vesting by escheat is required, 
where there are no heirs competent to 


inherit. Since the state was not a party 
to the partition proceedings, the court's 
judgment was void. 


DISTRIBUTION — Right of Beneficiary 
to Withdraw Principal Did No 
Create Vested Interest 


California—District Court of Appeal 

Estate of Warner, 183 A.C.A. 908 (Aug. 19, 

1960). 

Warner’s will created a trust for his 
son, Thomas Jr. Under a decree of sepa- 
rate maintenance obtained by Thomas 
Jr.’s wife in 1950, a lien was impressed 
on his interest in the trust. In February 
1953 the Warner estate was distributed, 
thereby setting up the trust from which 
Thomas Jr. was to receive the income 
for life. The decree, following the will, 
also directed the trustees “upon the writ- 
ten demands of my son” to pay over to 
him certain portions of the trust estate, 
the first installment being one-fourth of 
the trust, which was subject to such de- 
mand immediately upon distribution of 
the trust to the trustees. There were re- 
mainders over as to the trust estate not 
delivered to Thomas Jr. 

Thomas Jr. died in 1955, never having 
made any demand for the corpus. In 
1958 the trustees filed their first and 
final account and petition for a decree 
terminating the trust and distributing 
the assets. The lower court held that 
Thomas Jr.’s executors were entitled to 
one-fourth of the assets of the trust. 

HELD: Reversed. The election given 
to Thomas Jr. to withdraw part of the 
trust estate did not confer on him a 
vested interest but only a power of in- 
vasion of the trust. His estate therefore 
did not take the one-fourth interest. 


REVOCATION — Revocation with Con- 
sent of Beneficiaries Not Permitted 
Where Trustee’s Consent is Re 
quired 


New York—Supreme Court, New York Co. 
Matter of Mordecai, 201 N.Y.S. 2d 899. 


The settlor reserved the income for 
herself during her life, and directed that 
on her death the principal pass to such 
of her next of kin on her father’s side 
as survived her. The settlor reserved 
power to amend or revoke the trust 
“only on condition that the consent of 
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said trustees and the survivor of them 
is first obtained.” The settlor notified 
the trustees that she revoked the trust. 
The trustees refused to consent. The 
settlor contends that despite such lack 
of consent, she may revoke the trust 
under Section 23 of the Personal Prop- 
erty Law which empowers a settlor to 
revoke a living trust on the written con- 
sent of all persons beneficially interested 
— and a gift or limitation in favor of 
next of kin does not create a beneficial 
interest. 


HELD: Section 23 reestablishes the 
common law rule, and empowers a settlor 
to revoke a trust which on its face is 
irrevocable, with the consent of all per- 
sons beneficially interested. But the 
statute does not permit revocation when 
the trust instrument sets forth condi- 
tions under which the settlor may re- 
voke. As the settlor reserved the power 
to revoke only with the trustees’ consent, 
she may not revoke without their con- 
sent unless the trustees unreasonably 
withhold their consent or abuse their 
discretion. The facts show that the 
trustees acted wisely in refusing to con- 
sent to revocation. 


TAXATION — Estate & Inheritance — 
Additional Levy Not Assessable on 
Tax-free Legacies 


Pennsylvania—Supreme Court 
Loeb Estate, 400 Pa. 597. 


The Inheritance Tax Act of 1919 
places the tax on the beneficiaries, each 
being liable for the tax at the rate of 
2% or 15% depending on his or her re- 
lationship to the decedent. In 1958 the 
Department of Revenue conceived the 
idea that where the will relieved the 
legatees ahead of the residue of the pay- 
ment of the tax and placed the burden 
of payment on the residue, there was an 
additional gift on which additional tax 
should be claimed. Thus where a specific 
legatee is taxed at 15%, an additional 
tax of 15% is due on the original tax. 
Mathematically, the rate would be raised 
to 17.65% on tax free legacies in the 
15% class and to 2.04% in the 2% class. 


Since the original tax in theory was 
based on an additional gift of the amount 
of the original tax, the additional tax 
was deductible in determining the tax- 
able residue. Thus if the legacies were 
at 15% and the residue at 2% or ex- 
tempt, the Commonwealth gained; if 
legacies were at 2% and the residue at 
15%, the Commonwealth lost but not 
at as great a rate as it gained in the 
other case. In the instant case the lega- 
“les came to $412,000 at 15%, and the 
residue was exempt. The additional tax 
amounted to $10,926. The lower court 
Sustained the appeal of the executor 
from this appraisement and the Com- 
nonwealth appealed. 
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HELD: Affirmed. The tax should be 
computed at 15% on the specific dollar 
amount of each legacy, which has been 
the method used since 1919. While the 
Commonwealth is not estopped by its 
prior practice, the long period of time 
does indicate that the Act does not clear- 
ly impose the additional tax. The Act 
taxes the clear value passing to the 
legatee which is simply the face amount 
of the legacy. 


TAXATION — Estate & Inheritance — 
Son-in-Law Does Not Lose Class 
Status by Death of Daughter 


Massachusetts—Supreme Judicial Court 
Dennis v. Commissioner, 1960 A.S. 499. 


Petitioner was a son-in-law of the 
testatrix. His wife, who was her daugh- 
ter, had died some years before. He re- 
mained a widower until after the death 
of the testatrix. He was the executor of 
and residuary legatee under her will. 

The statute defines as coming under 
Class B the “wife or widow of a son; 
husband of a daughter.” The Commis- 
sioner assessed a tax on the petitioner 
under Class D. He paid it and brought 
the present suit. 

HELD: For petitioner. He was tax- 
able only under Class B. The fact that 
the word “widower” was not used in 
the statute is not conclusive. The word 
widower never carried the same idea as 
the word widow as the technical way of 
describing a surviving spouse. 


TAXATION — Estate & Inheritance — 
Tax Computed on Basis of Will, 
Not Compromise Agreement 


Connecticut—Supreme Court of Errors 
Emanuelson v. Sullivan, 161 A. 2d 788. 


Testator’s will was admitted to pro- 
bate in 1949, whereupon certain of the 
beneficiaries under an earlier will, as 
well as the testator’s heirs at law, ap- 
pealed to the Superior Court, contesting 
the probate. The appeals were withdrawn 
in accordance with a compromise agree- 
ment approved by the Probate Court. 
The tax commissioner computed the suc- 
cession tax as if the estate were to be 
distributed in accordance with the terms 
of the second will, already admitted to 
probate, and fixed the amount at $119,- 
809. The plaintiff claims that the compu- 
tation of the tax should have been made 
upon the distribution of the estate as 
set up in the compromise agreement and 
that then the tax would be $92,222. 


HELD: The succession tax should be 
assessed on the basis of the identity of 
the distributees named in the will ad- 
mitted to probate, and not upon the 
basis of the identity of those actually 
receiving the estate in accordance with 
the agreement. The right of inheritance 
or testamentary succession is fixed at 
the moment of the decedent’s death. 


Those who were entitled to the residue 
under the probated will relinquished 
some of their share to satisfy the con- 
testants. The interests the contestants 
have in the distribution of the residue 
were acquired by virtue of their agree- 
ment with the residuary legatees. In the 
final analysis, the testator’s property de- 
volves by virtue of the probated will, 
even though its effect may have been 
changed subsequently by those who took 
under it. 


The succession tax should, therefore, 
be computed and assessed on the basis 
of the disposition of the estate in the 
probated will. The weight of authority 
in other jurisdictions supports this rule, 
although some jurisdictions, in cases 
where a charitable institution has relin- 
quished a portion of its share to contest- 
ants (as here), have adopted the rule 
of computing the tax on the basis of 


the compromise agreement. 
—Staff Digest 


TAXATION — Estate & Inheritance — 
Trustee Restrained from Turning 
Over Trust Assets for Payment of 
Taxes Pending Federal Determina- 
tion of Includibility of Trust in Es- 
tate 


New Jersey—Superior Court 


Trust Company of Morris County v. Nichols, 163 
A. 2d 205. 


Executors included trust of decedent’s 
husband in federal estate tax return as 
one in which she had power of appoint- 
ment created on or before October 21, 
1942, which had not been exercised. 
Husband’s kin maintained that his trust 
was not includible in wife’s gross estate. 
Demand was made that trustee pay over 
to executor corpus of husband’s trust for 
payment of estate taxes. 

HELD: Distribution restrained. 
Whether husband’s trust is includible 
in wife’s gross estate presents compli- 
cated issue of federal taxation. This is 
not to be determined by state courts. 
While cause of action for purposes of 
determining this question was being 
pursued, trustee would be restrained 
from turning over to executor of wife’s 
estate any part of husband’s trust for 
payment of taxes. 


WILLS Probate — Disinherited 
Relative Barred After Failure to 
Appeal 


Michigan—Supreme Court 

Voight v. Detroit Bank and Trust Co., 360 Mich- 

igan 442. 

Testatrix died in September, 1956 and 
during that month a petition for pro- 
bate of her will was filed and notice of 
the probate was given as required by 
statute to her heirs at law, who were 
her brother, William F. Voight, and Else 
R. Smoke and her sister, children of a 
predeceased sister. The brother was dis- 
inherited by the following language: “I 
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am not remembering my brother, Wil- 
liam F. Voight, or his children, in my 
estate because I have not been permitted 
to see him in 18 years, and because he 
was amply provided for from my father’s 
estate.” The brother did not appear in 
opposition to the probate and on Novem- 
ber 9, 1956, the Probate Court allowed 
the will, as modified by the terms of a 
settlement agreement entered into be- 
tween the beneficiaries, who were Else, 
her sister and two grandnieces of the 
testatrix. William did not execute the 
settlement agreement. 


Approximately fifteen months after 
the death of the testatrix, William died, 
his heirs at law being his widow and 
his children, the plaintiffs in this litiga- 
tion, who claimed that shortly after the 
death of testatrix and prior to the ad- 
mission of her will to probate, Else con- 
ferred with them regarding filing ob- 
jections to the admission of the will on 
the grounds of the alleged mental inca- 
pacity of the testatrix, and that William, 
as well as the plaintiffs, relied upon the 
agreement that Else would cause objec- 
tions to be filed. Plaintiffs alleged that 
instead of filing such objections, Else 
entered into a settlement agreement with 
the other beneficiaries of the will, which 
agreement was not signed by William 
nor presented to the court for approval. 
The defendant corporate fiduciary filed 
a motion to dismiss the action on several 
grounds, which was granted. 


HELD: Affirmed. William was a 
party to the proceedings in the Probate 
Court whose orders are as final and 
conclusive as those of any other court. 
William had adequate notice of the pen- 
dency of the petition for probate and 
could have objected. It was not neces- 
sary to secure the consent of the Probate 
Court to the settlement agreement which 
modified the will inasmuch as there were 
no minors nor unknown heirs involved. 
Since William was to receive nothing 
under the will the fact that he did not 
sign the settlement agreement would not 
void the same, and the order entered by 
the Court admitting the modified will to 
probate was valid. Even if William were 
presently living he could not be heard to 
claim that he had a right to rely upon 
Else to protect his interests when the 
means to do so himself were afforded to 
him. His failure to appeal within the 
statutory time provided by law precludes 
either his estate or his heirs from gain- 
ing any relief in the instant case. 
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CORRECTION ON POUR-OVER CHART 


In the classification of states as to 
the validity of pour over trusts, printed 
at p. 832 of the September issue, Oregon 
should be shown as Yes 1-S, rather than 
Yes 2-S. 


1004. 
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HOW ARE YOUR SECURITIES LINED UP? 


Week-end golf is one thing...“‘week-end” investing quite oversized nutshell is what our Investment Advisory 
another. And with all due respect to the golfing world, Service offers you. This is a complete, continuing man- 
We venture to suggest that lining up your securities prop- agement and custodian service, at a fee that is moderate 
erly may be a good deal more complex than dropping and usually tax-deductible. Your securities remain under 
that putt next Saturday morning. A Investing important the surveillance of a staff of experts in security manage- 
sums of money really isn’t a job for amateurs or part-time ment, analysis, and research. Our booklet, “How to Get 
experts. It’s a demanding full-time assignment for a the Most out of Your Investments” will be sent to you 
qualified team of investment “pros.” A And that, in an upon request. Just address: 
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Pension & Profit-Sharing 


Employee benefit planning receives the personal 
attention of senior officers at this Bank. 


Your inquiry is invited. 


NEW YORK 
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